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Ⅰ. Introduction

Most international corporations have preferred an arbitration agreement, when they deal

businesses with a foreign party and then make a contract for both parties, because they

are not familiar with applicable laws of a designated country in the contract and want to

save time and money not to hold their business progress due to lawsuit proceeding matters

of a court. To make a proper agreement between parties, every time they concern about

what contents and clauses should be included into the agreement or contract to meet their

mutual benefits and success of the businesses. In an agreement or contract, as they include

an arbitration clause, one of hot issues between both parties is raised to determine scope

of arbitration in the agreement.

Even though they make an arbitration agreement considering all factors of business,

sometimes, they have conflicts of interpretation of a phrase in the agreement or disputes

of their performance in the business. Therefore, they bring issues of arbitration to a court

if a dispute between them is not resolved through their negotiations.

In that case, the court will review the issues and decide whether the agreement to

arbitrate is at issues, such as enforceability of arbitration clauses, upon one party’s motion

to compel arbitration under their disputes.

When they bring the disputes to a court of the United States, the court will be followed

by rules of the Federal Arbitration Act (FAA)1) as adopted the New York Convention2)

and the Panama Convention3) that was ratified by treaties of the Conventions where there

is one foreign party or a foreign state in a motion of the party.

Thus, it is necessary to research cases of a party seeking arbitration at courts for a

foreign corporation that brings the dispute to a court of the United States. There are

various research papers to review and analyze provisions of the FAA and cases around the

world. However, this research is focused on analysis of rules and cases of seeking to

compel arbitration at courts of the United States that involve a Korean corporation as a

1) The Federal Arbitration Act, 9 U.S.C. § 1 et seq. (1990) (enacted by act July 30, 1947, and amended 1970,

1988, and 1990) [hereinafter FAA].

2) The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, United Nations (New York,

10 June 1958) [hereinafter New York Convention].

3) The Inter-American Convention on international commercial arbitration. Concluded at Panama City on 30

January 1975 (United Nations - Treaty Series, Vol. 1438,1-24384, 1986) [hereinafter Panama Convention].
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party of the dispute. The party has put an arbitration clause that the arbitration is held at

the Korean Commercial Arbitration Board (KCAB), Seoul, Korea in their agreement.

Therefore, the research purpose is first, the analysis of Korean cases for matters of

compelling arbitration to the court of the United States, second, to show what is effective

ways to reach an agreement to arbitrate, and third, to indicate what approach is appropriate

to decide arbitrability of dispute. To achieve the purpose in this research, available cases

and other research materials will be used for analysis of the cases with applicable rules

and laws.

This research consists of 4 chapters. The chapter 1 is for introduction of this research

and indicates regarding why this research is necessary, what purpose is for this research,

and what materials will be used to this research. The chapter 2 is to present a policy

favoring arbitration by law. It will show applicable rules and laws considering the

arbitration and analyze applicable cases concerning the policy and the agreement to

arbitrate for compelling arbitration. The chapter 3 is the case analysis of each that a

Korean corporation brought an action to compel arbitration to a court of the United States.

The case analysis will demonstrate actual situations of arbitrability of dispute under an

agreement of both parties and solutions to resolve the issue of scope of arbitration upon a

motion to compel arbitration to the court. The chapter 4 is conclusion of this research. In

conclusion part, the results of this research will be presented and indicated further

research. On the results, it will be indicated for a party to establish right ways of scope

of arbitration in the agreement and place a party seeking arbitration to a federal court

such as a motion to compel arbitration under the agreement to resolve the dispute of both

parties at an arbitration tribunal.

Ⅱ. Favoring arbitration

Under an arbitration agreement, both parties input applicable laws, venue, and

specifically business-related statements into arbitration clauses to establish scope of

arbitration. Arbitration clauses are put into an agreement will be decided at an arbitral

tribunal as disputed unexpectedly. Therefore, the statement of each arbitration clauses in

the agreement is a key factor to decide arbitrability of dispute and an award of arbitration

through procedures of an arbitration tribunal system by a designated arbitrator because “[a]
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court may invalidate an arbitration agreement based on ‘generally applicable contract

defenses,’ but not on legal rules that ‘apply only to arbitration or that derive their

meaning from the fact that an agreement to arbitrate is at issue,’4) or a court where the

enforcement proceedings are held will be recognized and enforced the arbitral award by

documents unless otherwise any defenses of the award or any other agreements between

parties exist.

In the United States, the “[c]ourt has found in the FAA a ‘federal policy favoring

arbitration.’ ”5) The FAA “codifies a national policy in favor of arbitrating claims when

parties contract to settle disputes by arbitration.”6) That is, “[t]he FAA ‘establishe[d] that,

as a matter of federal law, any doubts concerning the scope of arbitrable issues should be

resolved in favor of arbitration[,]’ ”7) because “[a]rbitration is simply a matter of contract

between parties; it is a way to resolve those disputes - but only those disputes - that the

parties have agreed to submit to arbitration.”8) Also, “[t]he FAA ‘requires courts to enforce

privately negotiated agreements to arbitrate, like other contracts, in accordance with their

terms.’ ”9)

Based on the policy, the FAA shows “a liberal federal policy favoring arbitrations,

notwithstanding any state substantive or procedural policies to the contrary[,]”10) under 9

U.S.C. § 2 of the FAA and “reflects the fundamental principle that arbitration is a matter

of contract.’11) Section 2 of the FAA indicates that 9 U.S.C. § 2 “embodies the national

policy favoring arbitration and places arbitration agreements on equal footing with all other

contracts[.]”12) “The effect of the section is to create a body of federal substantive law of

4) Kindred Nursing Centers Ltd. Partnership v. Clark, ― S.Ct. ―, 2017 WL 2039160, at *1 (2017) (citing AT

& T Mobility LLC v. Concepcion, 563 U.S. 333, 339, 131 S.Ct. 1740, 179 L.Ed.2d 742 [(2011)]).

5) DirecTV, Inc. v. Imburgia, 136 S.Ct. 463, 475, 193 L.Ed.2d 365 (2015) (citing quoted Volt Information Sciences,

489 U.S., at 476, 109 S.Ct. 1248).

6) Wilson v. 5 Choices, LLC, 2017 WL 1833106, at *2 (E.D. Mich. May 8, 2017) (citing Andrews v. TD Ameritrade,

Inc., 596 Fed. Appx. 366, 370 (6th Cir. 2014)).

7) Nadeau v. Equity Residential Properties Management Corp., ― F.Supp.3d ―, 2017 WL 1842686, at 3 (S.D.N.Y.

May 5, 2017) (citing Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24–25, 103 S.Ct.

927, 74 L.Ed.2d 765 (1983)).

8) La Frontera Center, Inc. v. United Behavioral Health, Inc., ― F.Supp.3d ―, 2017 WL 2297036, at *17

(D.N.M. March 20, 2017) (citing First Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 943, 115 S.Ct. 1920,

131 L.Ed.2d 985 (1995) (internal citations omitted)).

9) DirecTV Inc., 136 S.Ct. at 473 (2015) (citing Volt Information Sciences, Inc. v. Board of Trustees of Leland

Stanford Junior Univ., 489 U.S. 468, 478, 109 S.Ct. 1248, 103 L.Ed.2d 488 (1989).

10) Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 460 U.S. 1, 24, 103 S.Ct. 927, 941, 74

L.Ed.2d 765 (1983).

11) Rent–A–Center, West, Inc. v. Jackson, 561 U.S. 63, 67, 130 S.Ct. 2772, 2776, 177 L.Ed.2d 403 (2010).

12) Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443, 126 S.Ct. 1204, 1207, 163 L.Ed.2d 1038

[(2006)]; see Nadeau v. Equity Residential Properties Management Corp., ― F.Supp.3d ―, 2017 WL
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arbitrability, applicable to any arbitration agreement within the coverage of the Act.” 13)

Therefore, “questions of arbitrability must be addressed with a healthy regard for the

federal policy favoring arbitration.”14) “This policy ‘requires [the court] to construe

arbitration clauses as broadly as possible.’ ”15) Under the FAA, the arbitration agreement

is “to be enforced according to its terms[,]”16) because “[t]he FAA, which makes

arbitration agreements ‘valid, irrevocable, and enforceable, save upon such grounds as exist

at law or in equity for the revocation of any contract,’ establishes an equal-treatment

principle.”17) In general, “[a]rbitration agreements are ‘valid, irrevocable, and enforceable’

and are ‘as enforceable as other contracts, but not more so.’ ”18)

Accordingly, “[a]rbitration must be preferred unless it may be said with positive

assurance that the arbitration clause is not susceptible of an interpretation that covers the

asserted dispute.”19)

In an agreement of the parties, “an arbitration clause that forms part of a contract shall

be treated as an agreement independent of the other terms of the contract.”20) Therefore,

“[a] decision by the arbitral tribunal that the contract is null shall not entail automatically

the invalidity of the arbitration clause.”21) “Thus a court must begin by deciding whether

the parties before it clearly and unmistakably committed to arbitrate questions regarding

the scope of their arbitration agreement. If - but only if - the answer is no, the court

must then proceed to determine on its own whether the parties’ dispute falls within the

1842686, at 3 (S.D.N.Y. May 5, 2017); AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 131 S.Ct. 1740,

1742, 179 L.Ed.2d 742, 79 USLW 4279 (2011); see also Kindred Nursing Centers Ltd. Partnership v. Clark,

― S.Ct. ―, 2017 WL 2039160, at *2 (May 15, 2017) (citing DirecTV, Inc. v. Imburgia, 577 U.S. –––

–, ––––, 136 S.Ct. 463, 465, 193 L.Ed.2d 365 (2015); see 9 U.S.C. § 2).

13) Moses H. Cone Memorial Hospital, 103 S.Ct. at 941 (1983).

14) Id.

15) Agnes Xiaohong Xie v. JPMorgan Chase Short-Term Disability Plan, 2017 WL 2462675, at *8 (S.D.N.Y.

June 7, 2017) (citing Collins & Aikman Prods. Co. v. Building Sys., Inc., 58 F.3d 16, 19 (2d Cir. 1995)

(quotations omitted)).

16) CompuCredit Corp. v. Greenwood, 565 U.S. 95, 132 S.Ct. 665, 667, 181 L.Ed.2d 586, 80 USLW 4034

(2012).

17) Kindred Nursing Centers Ltd. Partnership v. Clark, ― S.Ct. ―, 2017 WL 2039160, at *1 (May 15, 2017)

(citing 9 U.S.C. § 2).

18) HDI Global SE v. Lexington Insurance Co., ― F.Supp.3d ―, 2017 WL 699818, at *4 (S.D.N.Y. 2017)

(citing 9 U.S.C. § 2; Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 n.12, 87 S.Ct.

1801, 18 L.Ed.2d 1270 (1967)).

19) Id. (citing Lapina v. Men Women N.Y. Model Mgmt., 86 F.Supp.3d 277, 283 (S.D.N.Y. 2015) (internal

citations and quotation marks omitted)).

20) UNCITRAL Arbitration Rules (with new article 1, paragraph 4, as adopted in 2013), section Ⅲ (Arbitral

proceedings), article 23 (Pleas as to the jurisdiction of the arbitral tribunal), paragraph 1, United Nations

(New York, 2014) [hereinafter UNCITRAL Arbitration Rules].

21) Id.
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scope of their agreement to arbitrate.”22)

In line with the policy favoring arbitration and the agreement to arbitrate, “[t]o

determine whether to compel arbitration, the [c]ourt must assess two considerations: ‘(1)

whether the parties agreed to arbitrate, and, if so, (2) whether the scope of that agreement

encompasses the claims at issue.’ ”23) Therefore, “[t]here are four factors 24) that [the

court] must consider when evaluating a motion to compel arbitration.” 25)

During considerations of the factors, the court must “first ask whether parties had

agreed to arbitration clause that clearly and unmistakably assigned any questions to arbitral

panel about scope of their arbitration agreement before deciding that parties’ dispute was

beyond scope of their arbitration agreement.”26) That question is come from a “question

whether arbitrators or courts have primary power to decide if parties agreed to arbitrate

merits of dispute depends on whether parties agreed to submit question to arbitration[,]”27)

that “three questions involve: 1) the merits of the dispute; 2) whether the dispute is to be

arbitrated - the so called ‘question of arbitrability’; and 3) whether a court or an arbitrator

is to decide the question of arbitrability.”28)

On the process of a motion of a party, during the procedure at the court, another issue

is raised when a FAA provision is not available for the arbitration matters when a foreign

party brought an action compelling arbitration or confirmation of the award to a state

court. In that case, the court will look at all factors considering the circumstances of the

case such as procedures of the state law and arbitration clauses that address relevant

procedures and laws. Even though international arbitration awards are applied to the

provisions of FAA, if there is silent in the FAA and arbitration rules of the state on an

issue of the parties, the procedures of the state law that the arbitration is placed to venue

can be impacted to follow the arbitration procedure. Therefore, some states such as the

State of Georgia provide for that “the court may order consolidation of separate arbitration

22) VRG Linhas Aereass S.A. v. Matlinpatterson Global Opportunities Partners II L.P., 717 F.3d 322, 326 (2d

Cir. June 3, 2013).

23) Agnes Xiaohong Xie v. JPMorgan Chase Short-Term Disability Plan, 2017 WL 2462675, at *8 (S.D.N.Y.

June 7, 2017) (citing Holick v. Cellular Sales of N.Y., LLC, 802 F.3d 391, 394 (2d Cir. 2015)).

24) 4 factors: first, it must determine whether the parties agreed to arbitrate; second, it must determine the scope

of that agreement; third, if federal statutory claims are asserted, it must consider whether Congress intended

those claims to be nonarbitrable; and, fourth, if the court concludes that some, but not all, of the claims in

the case are arbitrable, it must then decide whether to stay the balance of the proceedings pending

arbitration. citing Oldroyd v. Elmira Sav. Bank, FSB, 134 F.3d 72, 75–76 (2d Cir. 1998).

25) HDI Global SE v. Lexington Insurance Co., ― F.Supp.3d ―, 2017 WL 699818, at *4 (S.D.N.Y. 2017).

26) VRG Linhas Aereass S.A., 717 F.3d at 322 (2d Cir. June 3, 2013).

27) First Options of Chicago, Inc. v. Kaplan, 112 S.Ct. 1920 (May 22, 1995).

28) VRG Linhas Aereass S.A., 717 F.3d at 325 (2d Cir. June 3, 2013).
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proceedings”29) in the arbitration code which applies to domestic and international

arbitrations to resolve conflicts that is caused by inconsistent provisions of the arbitration

agreements that can be consolidated at the court. Also, the FAA explicitly designated a

specific provision at 9 U.S. Code § 15, inapplicability of the Act of State doctrine that

“enforcement of arbitral agreements, confirmation of arbitral awards, and execution upon

judgments based on orders confirming such awards shall not be refused on the basis of

the Act of State doctrine.”30)

Therefore, the provision of the FAA (9 U.S. Code § 15) shows a specific basis that the

provisions of the FAA as adopted the New York Convention and the Panama Convention

preempt arbitration laws of the states that have been conflicts with rules of law between

states and federal to resolve the arbitration matters that prescribed in the FAA. Thus, the

state action is not applicable to international arbitration cases as the FAA provisions are

applicable.

In practice, to avoid disputes of the arbitration clauses as placed, both parties choose

the arbitration rules and procedures of arbitration matters that might be issued when they

make an agreement details in writing, “if anything, in favor of arbitration.”31)

The FAA “allows, indeed favors: to use the streamlined efficiency, informality, and low

costs of arbitration to resolve any disputes that might arise”32) It means that the court is

usually in favor of arbitration and follows the arbitration agreement of the parties in clear

and plain language unless there are inapplicable provisions such as unconscionability or

defenses of principles of contract. Thus, the arbitration clauses in the agreement of the

parties are the most important things among others to decide compelling arbitration at a

court or to place arbitral awards at an arbitration tribunal and proceed the recognition and

enforcement of the awards at a court.

29) GA Code § 9-9-6 (e) (2016) (GA Code § 9-9-6: Application to compel or stay arbitration; demand for

arbitration; consolidation of proceedings in the arbitration code of the State of Georgia); See generally GA

Code § 9-9-6 (e)-(h) (2016) for procedures of consolidation of separate arbitration proceedings in the state of

Georgia (This is called a non-consensual consolidation provision in its part 1 arbitration code of article 1

general provisions under chapter 9 arbitration).

30) 9 U.S.C § 15 (1990).

31) National Labor Relations Board v. Alternative Entertainment, Inc., ― F.3d ―, 2017 WL 2297620, at *8 (6th

Cir. May 26, 2017); (citing See generally, e.g., United Steelworkers of Am. v. Cooper Tire & Rubber Co.,

474 F.3d 271, 277–78 (6th Cir. 2007) (noting that national labor policy favors arbitration).

32) Id. at *12.
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Ⅲ. Case analysis of compelling arbitration

A motion to compel arbitration is frequently brought by a party to a court of the United

States to resolve an issue of arbitration. “The FAA cares not only about the ‘enforce[ment]’

of arbitration agreements, but also about their initial ‘valid[ity]’―that is, about what it takes

to enter into them.”33) An agreement ”to arbitrate any dispute arising out of their international

commercial transaction is to be respected and enforced by the federal courts in accord with

the explicit provisions”34) of the FAA.

To analyze available cases that related with Korean cases in the United States, some cases

are listed here for analysis in this research and further research in the future.

The following cases are related with seeking to compel arbitration at a court in the

United States that involve a party of Korean corporation. Some cases are designated KCAB

to be held the arbitration in Seoul, Korea in the agreement. Thus, among them that

designated KCAB in the agreement, selected cases will be analyzed in this research.

1) For further research, this is selected cases concerning a motion to compel arbitration

in the United States that is related with Korean or Korean corporations: The cases that did

not designated KCAB in their arbitration agreement are: (1) Vincent DLG Torres v.

E-Land World Ltd., 2017 WL 1423711 (D.N. Mar. Is. April 20, 2017); (2) Noble v.

Samsung Electronics America, Inc., ― Fed. Appx. ―, 2017 WL 838269 (3d Cir. March

3, 2017); (3) Dang v. Samsung Electronics Co. Ltd., ― Fed. Appx. ―, 2017 WL 218896

(Mem) (9th Cir. Jan 19, 2017); (4) Norcia v. Samsung Telecommunications America, LLC,

845 F.3d 1279 (9th Cir. Jan 19, 2017); (5) Eazy Electronics & Technology, LLC v. LG

Electronics, Inc., ― F.Supp.3d ―, 2016 WL 7839334 (D.P.R. Dec. 30, 2016); (6) Key

Motors Ltd. v. Hyundai Motor Co., 2016 WL 7364756 (S.D. Fla. Nov 01, 2016); (7) In

re Lithium Ion Batters Antitrust Litigation, Microsoft Mobile, Inc., v. LG Chem America,

Inc., 2016 WL 5791357 (N.D. Cal. Oct 04, 2016); (8) San Disk Corp. v. SK Hynix Inc.,

84 F.Supp.3d 1021 (N.D. Cal. March 26, 2015); (9) LG Electronics, Inc. v. Wi-LAN

USA, Inc., 2015 WL 4578537 (S.D.N.Y. July 29, 2015); (10) LG Electronics, Inc. v.

Wi-LAN USA, Inc., 2014 WL 3610796 (S.D.N.Y. July 21, 2014); and (11) Microsoft

33) Kindred Nursing Centers Ltd. Partnership v. Clark, ― S.Ct. ―, 2017 WL 2039160, at *2 (May 15, 2017)

(citing 9 U.S.C. § 2).

34) Scherk v. Alberto-Culver Co., 417 U.S. 506, 519-520, 94 S.Ct. 2449, 2457, 41 L.Ed.2d 270 (1974).
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Corp. v. Samsung Electronics Co. Ltd., 60 F.Supp.3d 525 (S.D.N.Y. Nov. 20, 2014).

2) The following is the selected cases in this research regarding a motion to compel

arbitration of their dispute that an arbitration is to be held in KCAB, Seoul, Korea under

the agreement: (12) Andrew Kim v. Jeong Ji-Hoon, 2013 WL 12131262 (C.D. Cal. 2013)

(Superior court stated that the first motion was seeking to compel arbitration, and thereafter

seeking to confirm the arbitration award); (13) Sunkyong Engineering & Construction Co.,

Ltd., v. Born, Inc., 149 F.3d 1174, 1998 WL 413537 (5th Cir. June 16, 1998); and (14)

Mediterranean Enterprises, Inc. v. Ssangyong Corporation, 708 F.2d 1458 (9th Cir. 1983).

Here, these commercial arbitration cases that are selected the arbitration tribunal of the

Korean Commercial Arbitration Board (KCAB) in the agreement are analyzed in this

research.

Ⅲ-1. Case analysis 1: Sunkyong Engineering & Construction

Co., Ltd. v. Born, Inc.

This is one of commercial arbitration cases that raised dispute of arbitration issue

whether it is arbitrability in the agreement. Prior to review details of this case, summary

of the analysis is presented including the case of Andrew Kim v. Jeong Ji-Hoon, 2013

WL 12131262 (C.D. Cal. 2013).

The case Sunkyong Engineering & Construction Co., Ltd. v. Born, Inc. brought before the

United States Court of Appeals for the Fifth Circuit (5th Cir.),35) because Born, Inc. (Born)

appealed concerning the decision of the United States District Court for the Southern District

of Texas (S.D. Tex.) that granted in favor of Sunkyong Engineering & Construction Co., Ltd.

(Sunkyong) and SKEC American, Inc. (SKEC) as plaintiffs that “filed the petition to compel

arbitration of their dispute with Born, Inc.”36) However, the Fifth Circuit court found that “the

district court properly held the dispute to be subject to arbitration under the terms of the

contract”37) including the arbitration clause that “are subject to arbitration in Seoul, Korea,

under the rules and regulations of the Korean Commercial Arbitration Board (“KCAB”).”38)

35) See Sunkyong Engineering & Construction Co., Ltd., v. Born, Inc., 149 F.3d 1174, 1998 WL 413537 (5th

Cir. June 16, 1998).

36) Sunkyong Engineering & Construction Co., Ltd., v. Born, Inc., 149 F.3d 1174, 1998 WL 413537, at *1 (5th

Cir. June 16, 1998) (Petition to Compel Arbitration: Plaintiffs-appellees filed a Petition to Compel Arbitration

in the United States District Court for the Southern District of Texas).

37) Id.

38) Id.
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Thus, the Circuit court affirmed “the district court’s order to compel arbitration.”39)

In this case, it shows us that even though an arbitration clause in a commercial contract

that both parties agreed in writing provides well-designed statements, governing Korean law,

venue of arbitration in Seoul, Korea, and applicable rules and regulations of arbitration such

as KCAB’s rules and regulations40) to avoid disputes of both parties in an arbitration

agreement, a party that is not a Korean corporation or has an office in the United States

does not prefer to begin arbitration at KCAB and raises an issue of arbitration matters of

KCAB, i.e., arbitrability of dispute, to a court of the United States like this case that “Born

filed a Motion to Dismiss for Lack of Personal Jurisdiction, Subject Matter Jurisdiction,

Improper Venue, and in the Alternative, Motion to Transfer Venue”41) to the district court of

the United States.

A similar case with this one compelling arbitration to KCAB is Andrew Kim v. Jeong

Ji-Hoon42) that, under the license agreement between both parties, among “a series of

contracts”43) they made, plaintiff had disputes with defendant who is “a well-known South

Korean singer and entertainer[,]”44) because “a concert by the Defendant at the Los Angeles

Staples Center (Concert)” that was planned “was ultimately cancelled.”45)

In Los Angeles of the United States, “[o]n November 12, 2009, Plaintiff filed a ···

Complaint in Los Angeles Superior Court alleging multiple causes of action against

Defendant arising out of the cancellation of the Concert.”46)

Therefore, considering all allegations of plaintiff, “[o]n September 16, 2010, the [Los

Angeles] Superior Court granted Defendant’s Motion to Compel Arbitration and Stay

Proceedings, ordering that ‘all claims alleged against [Defendant] in this action’ be

arbitrated ‘pursuant to the ··· License Agreement[,]’ ”47) and later, “[o]n August 31, 2012,

the Superior Court confirmed the arbitration award issued on June 5, 2012 by the Korean

Commercial Arbitration Board [KCAB], and entered judgment in Defendant’s favor.”48)

39) Id. (The district court granted the plaintiffs’ Petition to Compel Arbitration).

40) See Id. (describing “The contract provides that it is governed by Korean law, and that any disputes arising

out of or relating to the contract, which the parties are unable to settle, are subject to arbitration in Seoul,

Korea, under the rules and regulations of the Korean Commercial Arbitration Board (“KCAB”)”).

41) Id.

42) See Andrew Kim v. Jeong Ji-Hoon, 2013 WL 12131262 (C.D. Cal. 2013).

43) Andrew Kim v. Jeong Ji-Hoon, 2013 WL 12131262, at *1 (C.D. Cal. 2013).

44) Id.

45) Id.

46) Id.

47) Id.

48) Id.
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Like these cases, where the arbitration clause exists in a commercial agreement of both

parties and a dispute is subject to arbitration, a court in the United States favors

arbitration under 9 U.S.C. § 2 of the FAA that is “a liberal federal policy favoring

arbitration agreements, notwithstanding any state substantive or procedural policies to the

contrary.”49) In 9 U.S.C. § 2, “[t]he effect of the section is to create a body of federal

substantive law of arbitrability, applicable to any arbitration agreement within the coverage

of the Act.”50) That is, “[t]he FAA reflects the fundamental principle that arbitration is a

matter of contract.”51) In the FAA, “[s]ection 2 embodies the national policy favoring

arbitration and places arbitration agreements on equal footing with all other contracts[.]”52)

Therefore, “the FAA’s primary purpose of ensuring that private agreements to arbitrate are

enforced according to their terms.”53) Accordingly, courts “apply a ‘strong federal policy in

favor of enforcing arbitration agreements.’ ”54) Thus, a U.S. court grants an order to

compel arbitration, under an arbitration clause of the agreement that both parties agreed in

writing, where the court finds that the dispute is within scope of arbitration.55)

The following analysis is details of the case that were considered by the court.

In Sunkyong Engineering & Construction Co., Ltd. v. Born, Inc.,56) the United States

Court of Appeals for the Fifth Circuit affirmed that “the district court properly held the

dispute to be subject to arbitration under the terms of the contract and, therefore, we

affirm the district court’s order to compel arbitration[,]”57) for plaintiffs’ “Petition to

49) Moses H. Cone Memorial Hospital, 103 S.Ct. at 941 (1983).

50) Id.

51) Rent–A–Center, West, Inc., 130 S.Ct. at 2776 (2010).

52) Buckeye Check Cashing, Inc., 126 S.Ct. at 1207 (2006); see AT&T Mobility LLC v. Concepcion, 563 U.S.

333, 131 S.Ct. 1740, 1742, 179 L.Ed.2d 742, 79 USLW 4279 (2011); see also Kindred Nursing Centers Ltd.
Partnership v. Clark, ― S.Ct. ―, 2017 WL 2039160, at *2 (May 15, 2017) (citing DirecTV, Inc. v.

Imburgia, 577 U.S. ――, ――, 136 S.Ct. 463, 465, 193 L.Ed.2d 365 (2015); see 9 U.S.C. § 2).

53) Volt Information Sciences, Inc. v. Board of Trustees of the Leland Stanford Junior Univ., 489 U.S. 468, 479,

109 S.Ct. 1248, 1256, 103 L.Ed.2d 488, 57 USLW 4295, 51 Ed. Law Rep. 725 (1989).

54) Dillon v. BMO Harris Bank, N.A., 856 F.3d 330, 343 (4th Cir. 2017) (citing Hayes v. Delbert Services

Corp., 811 F.3d 666, 671 (4th Cir. 2016) (quoting Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 217,

105 S.Ct. 1238, 84 L.Ed.2d 158 (1985)).

55) See Kai Peng v. Uber Technologies, Inc., ― F.Supp.3d ―, 2017 WL 722007 (E.D.N.Y. 2017); Eazy Electronics

& Technology, LLC v. LG Electronics, Inc., ― F.Supp.3d ―, 2016 WL 7839334 (D.P.R. 2016); Kobren v. A-1

Limousine Inc., 2016 WL 6594075 (D.N.J. 2016) (compelling arbitration); see also DirecTV Inc. v. Imburgia,

136 S.Ct. 463, 193 L.Ed.2d 365, 84 USLW 4018, 166 Lab. Cas. P 61,659 (2015); CompuCredit Corp. v.

Greenwood 565 U.S. 95, 132 S.Ct. 665, 181 L.Ed.2d 586, 80 USLW 4034 (2012) (certiorari upon denied

petitioner’s motion to compel arbitration at the state court).

56) Sunkyong Engineering & Construction Co., Ltd., v. Born, Inc., 149 F.3d 1174, 1998 WL 413537, at *1 (5th

Cir. June 16, 1998) (Sunkyong Engineering & Construction Co., Ltd.; Skec American, Inc., Plaintiffs–

Appellees, v. BORN, INC., Defendant–Appellant).

57) Id.
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Compel Arbitration.”58) “The district court did not err in ordering Born to submit to

arbitration.”59) Therefore, the Fifth Circuit court concluded that the district court “properly

rejected Born’s challenges to the court’s jurisdiction and did not deprive Born of due

process of law.”60)

The Circuit court stated that “this Court does have jurisdiction to hear this appeal.”61) The

reason of this appeal is supported by the FAA, 9 U.S.C. § 1662) because it is not “appeals

from interlocutory orders compelling arbitrations,”63) and “it is clear that the district court’s

order to compel arbitration is a final order.”64) The court found that “[a]n order compelling

arbitration is final if the court issues it in the context of an independent arbitration action,

i.e., if the only issue before the court is the dispute’s arbitrability.”65)

In this case, the issues were “directly related to the arbitrability of the dispute: the binding

effect of the arbitration clause, Born’s defenses to the binding effect of the arbitration clause,

and Born’s arguments about the district court’s jurisdiction to rule on the arbitrability of the

dispute.”66)

The district court considered all factors of the claim and clarified all the issues before making

the decision. Those issues were basically from a determination of arbitrability of dispute due to

a phrase of subject to arbitration in the arbitration clause of the contract that agreed by both

parties.

Therefore, the Circuit court found that “the only issue before the district court in this

case was the arbitrability of the dispute, and the court ordered the case closed, as opposed

to stayed pending arbitration.”67)

In compelling arbitration of dispute, ultimately, the dispute is raised the issue of arbitrability

that is to be determined by the arbitration clause that both parties agreed in the contract.

The contract what both parties agreed shows the clause “that it is governed by Korean

law, and that any disputes arising out of or relating to the contract, which the parties are

unable to settle, are subject to arbitration in Seoul, Korea, under the rules and regulations

58) Id.

59) Id. at *6.

60) Id.

61) Id. at *2.

62) See 9 U.S.C. § 16 (1990) (Appeals).

63) Sunkyong Engineering & Construction Co., Ltd., v. Born, Inc., 149 F.3d 1174, 1998 WL 413537, at *2 (5th

Cir. June 16, 1998).

64) Id. at *3.

65) Id. at *2 (citing F.C. Schaffer & Assocs. v. Demech Contractors, Ltd., 101 F.3d 40, 41 (5th Cir. 1996).

66) Id. at *3.

67) Id.
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of the Korean Commercial Arbitration Board (“KCAB”).”68) Upon dispute of both parties,

plaintiffs “filed an arbitration action in Seoul, Korea, pursuant to the contract’s arbitration

clause.”69) Therefore, “[o]n May 7, 1997, the KCAB sent notice of the arbitration to

Born.”70) Also, the following day, the plaintiffs, “[o]n May 8, 1997, the Appellees filed a

Petition to Compel Arbitration in the United States District Court for the Southern District

of Texas, and served Born’s Texas registered agent for service of process.”71)

After plaintiffs–appellees satisfy the service of process in the United States, the defendant

–appellant “[i]n response, on June 2, 1997, Born filed a Motion to Dismiss for Lack of

Personal Jurisdiction, Subject Matter Jurisdiction, Improper Venue, and in the Alternative,

Motion to Transfer Venue.”72) The district court held a hearing promptly and considered all

the facts to make conclusion upon Born’s “request for expedited consideration of its motion

to dismiss”73) against the petition to compel arbitration of plaintiffs.

After the hearing, “[t]he court decided to enforce the arbitration agreement, despite the

defenses Born raised in its motion and at the hearing[,]” and granted “an order holding that

it had personal jurisdiction over Born and requiring Born to arbitrate the dispute in Seoul,

Korea, pursuant to the arbitration clause in Born’s contract with the Appellees.”74) Later,

Born argued to reconsider the decision upon “a motion for reconsideration”75) that “the

district court had deprived Born of a property interest without due process of law and that

Born was entitled to conduct discovery on the merits of the petition to compel arbitration.”76)

However, the court denied the argument of due process issue and concluded that “Born failed

to indicate what discovery it needed to conduct and how that discovery would change the

meaning of the arbitration clause.”77) Born did not show discovery to the court what

discovery obtained after the motion for reconsideration concerning due process of law.

Also, “Born cannot successfully argue that it did not have a meaningful opportunity to

be heard[,]”78) because “Born did raise its defenses to the petition in its motion to dismiss,

and the district court considered and ruled on those defenses at the hearing.”79)

68) Id. at *1.

69) Id.

70) Id.

71) Id.

72) Id.

73) Id. at *2.

74) Id.

75) Id.

76) Id.

77) Id.

78) Id. at *6.
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The district court applied the FAA, 9 U.S.C. § 680) for hearings, that requires an

application as motion based on “a very limited inquiry regarding the enforceability of

arbitration clauses subject to the Convention.”81) Also, regarding discovery for defense, the

court stated that “once the court finds an enforceable agreement to arbitrate, defensive

matters such as those Born has raised are matters for decision by the arbitrators, making

further discovery in the district court irrelevant.”82)

Additionally, concerning a jury trial matter, “the district court did not violate Born’s due

process rights by ordering arbitration without a jury trial.”83) Under the FAA, 9 U.S.C § 4,84)

the demand a jury trial is on the part of a party that is entitle to the trial. The party “must

challenge the ‘making’ of the agreement to arbitrate itself in order to create a jury-triable

issue.”85) However, Born did not challenge “the making of the agreement to arbitrate but,

rather, has advanced defenses more appropriate for resolution by arbitration.”86)

This is an important point at the court, and moreover, the court indicated important

points in practice that “Born has not argued that it ever requested a jury trial, and Born’s

motion for reconsideration does not argue that the district court violated Born’s due

process rights by not holding a jury trial.”87) Therefore, the Circuit court concluded that

“[t]he district court’s hearing and decision were adequate for purposes of Born’s due

process rights.”88) Furthermore, the court found that both countries, “the United States and

Korea are signatories to the Convention[,]”89) and thus, under the FAA, 9 U.S.C. § 203,

the district court has “original federal question jurisdiction over arbitral awards and

79) Id.

80) See 9 U.S.C § 6 (1990) (Application heard as motion): Any application to the court hereunder shall be made

and heard in the manner provided by law for the making and hearing of motions, except as otherwise herein

expressly provided.

81) Sunkyong Engineering & Construction Co., Ltd., v. Born, Inc., 149 F.3d 1174, 1998 WL 413537, at *6 (5th

Cir. June 16, 1998).

82) Id. (citing Moses H. Cone Memorial Hosp. v. Mercury Const. Corp., 460 U.S. 1, 24 (1983) (holding that

doubts concerning the scope of arbitrable issues, such as defenses to arbitrability, should be resolved in favor

of arbitration)).

83) Id. at *7.

84) See 9 U.S. Code § 4 (1990) (Failure to arbitrate under agreement; petition to United States court having

jurisdiction for order to compel arbitration; notice and service thereof; hearing and determination).

85) Sunkyong Engineering & Construction Co., Ltd., v. Born, Inc., 149 F.3d 1174, 1998 WL 413537, at *7 (5th

Cir. June 16, 1998) (citing Dillard v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 961 F.2d 1148, 1154 n. 9

(5th Cir.1992); reciting Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 403–04 (1967)),

cert. denied, 506 U.S. 1079 (1993)).

86) Id.

87) Id.

88) Id. at *6.

89) Id. at *5.
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agreements to arbitrate that fall within the Convention.”90)

Finally, the Circuit court affirmed the order of the district court to compel the

arbitration that both parties agreed in the written contract.

Ⅲ-2. Case analysis 2: Mediterranean Enterprises, Inc. v.

Ssangyong Corporation

This case is one of typical commercial arbitration case that raised interpretation of

arbitration in dispute of arbitration phrase based on the agreement that both parties agreed

in writing.

The following is summary of this case analysis prior to review details of the case.

This case is Mediterranean Enterprises, Inc. v. Ssangyong Corporation that Mediterranean

Enterprises, Inc. (MEI), a California corporation is a plaintiff-appellee, and Ssangyong

Corporation, a Korean corporation is a defendant; Ssangyong Construction Company, Ltd.

(Ssangyong), a Korean corporation is a defendant-appellant.91) Ssangyong appealed “the district

court’s interlocutory order staying the action and sending to arbitration certain issues raised in

a complaint filed by plaintiff-appellee Mediterranean Enterprises, Inc.”92) In the appeal, even

though “Ssangyong contends that the district court improperly interpreted the scope of the

arbitration clause in a contract between the parties[,]”93) the United States Court of Appeals

for the Ninth Circuit (9th Cir.) affirmed the order of the United States District Court for the

Central District of California (C.D. Ca.) after review interpretation of the arbitration clause in

the agreement that was raised an issue of both parties with respect to a phrase of arising

hereunder in the agreement. Therefore, in this analysis, we review mainly the interpretation of

arbitration clause.

The Circuit court affirmed what the district court concluded that claims of breach of

contract and breach of fiduciary duty were arbitrable and thus ordered to arbitrate

“pursuant to the Korean-U.S. Arbitration Agreement, with arbitration to take place in

Seoul, Korea.”94) Also, the court decided that claims of inducing and conspiracy to induce

90) Id. (see 9 U.S.C. § 203; see also 9 U.S.C. § 201 for provision of the FAA that adopts and implements the

Convention; 9 U.S.C. § 202 for agreement or award falling under the Convention).

91) See Mediterranean Enterprises, Inc. v. Ssangyong Corporation, 708 F.2d 1458 (9th Cir. 1983) (argued April

7, 1983; submitted April 12, 1983; decided June 23, 1983).

92) Mediterranean Enterprises, Inc. v. Ssangyong Corporation, 708 F.2d 1458, 1460 (9th Cir. 1983).

93) Id. at 1464.

94) Id. at 1461.
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breach of contract, quantum meruit “which by its own terms rests on the theory that

services were performed and accepted pursuant to an implied contract or quasi-contract,”

95) and conversion were not within the scope of the arbitration clause which does “refer to

disputes or controversies relating to the interpretation and performance of the contract

itself[,]” 96)

This case presents us importance of interpretation of the arbitration clause in an agreement

that both parties agreed in writing and shows how to establish scope of arbitration agreement

that impacts to arbitrability of claims. In the United States, “the Federal Arbitration Act

(FAA) requires the arbitration agreement to be enforced according to its terms.”97) Also, “[t]he

FAA, which makes arbitration agreements ‘valid, irrevocable, and enforceable, save upon such

grounds as exist at law or in equity for the revocation of any contract,’98) establishes an

equal-treatment principle.”99) “The FAA thus preempts any state rule discriminating on its face

against arbitration ― for example, a ‘law prohibit [ing] outright the arbitration of a particular

type of claim.’ ”100) Accordingly, “[w]hen the parties agree to arbitrate any potential claims or

disputes arising out of their relationships by contract or otherwise, the arbitration agreement

will be given broad interpretation unless the parties themselves limit arbitration to specific

areas or matters.”101)

Thus, “questions of arbitrability must be addressed with a healthy regard for the federal

policy favoring arbitration[,]” 102) because the FAA “establishes that, as a matter of federal

law, any doubts concerning the scope of arbitrable issues should be resolved in favor of

arbitration,”103) based on arbitrability of dispute or interpretation of the agreement, “whether

the problem at hand is the construction of the contract language itself or an allegation of

waiver, delay, or a like defense to arbitrability.”104)

95) Id. at 1464.

96) Id.

97) CompuCredit Corp., 132 S.Ct. at 667 (2012).

98) 9 U.S.C. § 2 (1990).

99) Kindred Nursing Centers Ltd. Partnership v. Clark, ― S.Ct. ―, 2017 WL 2039160, at *1 (May 15, 2017).

100) Id. at *4 (citing AT & T Mobility LLC v. Concepcion, 563 U.S. 333, 341, 131 S.Ct. 1740, 179 L.Ed.2d

742 (2011)); see DirecTV Inc. v. Imburgia, 136 S.Ct. 463, 193 L.Ed.2d 365, 84 USLW 4018, 166 Lab.

Cas. P 61,659 (2015) (a motion to compel arbitration: the FAA preempts state laws); Marmet Health Care

Center Inc. v. Brown, 565 U.S. 530, 132 S.Ct. 1201, 182 L.Ed.2d 42 (2012) (the FAA preempts state law

prohibition).

101) La Frontera Center, Inc., 2017 WL 2297036 at *17 (D.N.M. March 20, 2017) (citing K.L. House Constr.

Co. v. City of Albuquerque, 1978-NMSC-025, ¶ 8, 91 N.M. 492, 576 P.2d 752, 754).

102) Moses H. Cone Memorial Hospital, 103 S.Ct. at 941 (1983).

103) Id.; See HDI Global SE v. Lexington Insurance Co., ― F.Supp.3d ―, 2017 WL 699818, at *4 (S.D.N.Y.

2017) (citing Lapina v. Men Women N.Y. Model Mgmt., 86 F.Supp.3d 277, 283 (S.D.N.Y. 2015) (internal

citations and quotation marks omitted)).
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Therefore, “[a]rbitration must be preferred ‘unless it may be said with positive assurance

that the arbitration clause is not susceptible of an interpretation that covers the asserted

dispute.’ ”105)

Accordingly, “[c]ourts must interpret arbitration clauses liberally, and all doubts must be

resolved in favor of arbitration.”106)

The following analysis is details of the case including interpretation of arbitration and

considerations of the court.

In Mediterranean Enterprises, Inc. v. Ssangyong Corporation, 107) the United States Court of

Appeals for the Ninth Circuit decided that “the district court’s order staying the action and

sending to arbitration certain issues raised by MEI’s complaint proper in all respects.”108)

Plaintiff-appellee is Mediterranean Enterprises, Inc. (MEI), a California corporation, and defendants

are Korean corporations that called Ssangyong Corporation, defendant, and Ssangyong Construction

Company, Ltd., defendant-appellant (Ssangyong). The appeal of Sangyong was raised from “the

district court’s interlocutory order”109) that “the action is stayed pending receipt by this court of

the results of the arbitration between [MEI] and [Ssangyong].”110) Even though “Ssangyong

contends that the district court improperly interpreted the scope of the arbitration clause in a

contract between the parties[,]” the Ninth Circuit court affirmed the order of the district court.

The Circuit court noted that “[o]n February 16, 1981, Ssangyong filed a Request for

Arbitration in Korea with the Korean Commercial Arbitration Board.”111) However, “[o]n

November 5, 1980, MEI commenced this action in district court.”112) The district court

104) Id.

105) Lapina v. Men Women N.Y. Model Mgmt., 86 F.Supp.3d 277, 283 (S.D.N.Y. 2015) (citing Thomas James

Assocs. v. Jameson, 102 F.3d 60, 65 (2d Cir. 1996) (citations omitted); quoted by HDI Global SE v.

Lexington Insurance Co., ― F.Supp.3d ―, 2017 WL 699818, at *4 (S.D.N.Y. 2017) (internal citations and

quotation marks omitted)); see McAllister Bros., Inc. v. A & S Transportation Co., 621 F.2d 519, 522 (2nd

Cir.1980) (quoting United Steelworkers of America v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582–

83, 80 S.Ct. 1347, 1352–53, 4 L.Ed.2d 1409 [1960]); see also AT & T Technologies, Inc. v.

Communications Workers of America, 475 U.S. 643, 650, 106 S.Ct. 1415, 1419 (1986).

106) La Frontera Center, Inc., 2017 WL 2297036 at *17 (D.N.M. March 20, 2017) (citing see Hicks v. Cadle,

Co., 355 Fed. Appx. 186, 192 (10th Cir. 2009) (“We resolve any doubts in favor of arbitrability.”)

(citations omitted).

107) Mediterranean Enterprises, Inc. v. Ssangyong Corporation, 708 F.2d 1458 (9th Cir. 1983) (argued April 7,

1983; submitted April 12, 1983; decided June 23, 1983) (Mediterranean Enterprises, Inc., a California

corporation, Plaintiff-Appellee, [hereinafter MEI]; Ssangyong Corporation, a Korean corporation, Defendant,

Ssangyong Construction Company, Ltd., a Korean corporation, Defendant-Appellant [hereinafter Ssangyong]).

108) Ssangyong Corp., 708 F.2d at 1465 (9th Cir. 1983).

109) Id. at 1460.

110) Id. at 1461.

111) Id. at 1461 n.1 (9th Cir. 1983).

112) Id. at 1461.
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granted an interlocutory order of the United States District Court for the Central District

of California for MEI’s complaint. With regard to Ssangyong’s appeal concerning the

district court’s interlocutory order, the Ninth Circuit court affirmed the district court’s

order, however, did not review whether section 16 of the FAA (9 U.S.C. § 16) for

appeals is applicable in this case and whether an interlocutory order of this case is

appealable under 9 U.S.C. § 16 (a) (2) or § 16 (b) in the FAA.

Thus, in this analysis, only an arbitration clause will be analyzed, and results of the

analysis will be indicated several things to implement in practice.

MEI and Ssangyong made an agreement that includes an arbitration clause “[a]ny disputes

arising hereunder or following the formation of joint venture shall be settled through binding

arbitration pursuant to the Korean-U.S. Arbitration Agreement, with arbitration to take place in

Seoul, Korea.”113) In the arbitration clause that both parties agreed, a hot issue exists for

interpretation of the arbitration clause due to a phrase of arising hereunder that “MEI argues that

the phrase ‘arising hereunder’ means ‘arising under the contract itself’ and was not intended to

cover ‘matters or claims independent of the contract or collateral thereto.’ ”114) However,

“Ssangyong argues that the arbitration clause ‘was designed to cover ‘any’ disputes between the

parties.’ ”115)

Before review of the scope of the arbitration clause, the district court reviewed

applicable law that is the FAA, 9 U.S.C. § 1 et seq. for this case to determine the scope

of arbitration.

“A determination of the arbitrability of a dispute, like the interpretation of any

contractual provision, is subject to de novo review.”116) Thus, the court applied the FAA

to this case for “determination of the scope of this arbitration agreement.”117) The Circuit

court stated that “[u]ltimately, the issue of arbitrability ‘is to be determined by the contract

entered into by the parties.’ ”118)

113) Id. (both parties signed the agreement in Los Angeles, U.S.A. on September 9, 1978).

114) Id. at 1463.

115) Id.

116) Id. at 1462-63 (citing see In re Bubble Up Delaware, Inc., 684 F.2d 1259, 1264 (9th Cir. 1982) (de novo

standard for contractual interpretation); Drake Bakeries, Inc. v. Local 50, American Bakery & Confectionery

Workers International, 370 U.S. 254, 256, 82 S.Ct. 1346, 1348, 8 L.Ed.2d 474, 476–77 (1962) (issue of

arbitrability a “question for the courts”)).

117) Id. at 1463 (noting that “[n]either party disputes the application of federal law to this appeal, even though

paragraph 21 of the Agreement provides that the contract shall be construed according to California law,”)

(citing ATSA of California, Inc. v. Continental Insurance Co., 702 F.2d 172, 174–75 (9th Cir.1983); Tullis

v. Kohlmeyer & Co., 551 F.2d 632, 638 n. 8 (5th Cir.1977); Zell v. Jacoby-Bender, Inc., 542 F.2d 34, 37

(7th Cir.1976))

118) Id. (citing Drake Bakeries, 370 U.S. at 256, 82 S.Ct. at 1348, 8 L.Ed.2d at 476; accord West Coast
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To determine scope of the phrase of arising hereunder in the arbitration clause of the contract,

the Ninth Circuit court interpreted “ ‘arising hereunder’ as synonymous with ‘arising under the

Agreement.’ ”119) That interpretation is referred from the Second Circuit case that “concluded

that when an arbitration clause ‘refers to disputes or controversies ‘under’ or ‘arising out of’ the

contract,’ arbitration is restricted to ‘disputes and controversies relating to the interpretation of

the contract and matters of performance.’ ”120) In the case of the Second Circuit, the court

“reasoned that the phrase ‘arising under’ is narrower in scope than the phrase ‘arising out of121)

or relating to,’ the standard language recommended by the American Arbitration Association.”122)

The Ninth Circuit court for this case quoted what the district court stated that “the Supreme

Court’s interpretation of an arbitration clause, noting that ‘arising out of or relating to this

agreement’ had been labelled a ‘broad arbitration clause.’ ”123)

Because, in the arbitration clause of this case, it omits a phrase of ‘relating to’ in a

statement or following on the phrase of ‘arising hereunder,’ the Ninth Circuit court found

that “[t]he omission should be significant in this circuit”124) like the Second Circuit.125)

“The standard clause suggested in the U.S.―Korean Commercial Arbitration Agreement

contains the phrase, ‘out of or in relation to or in connection with this contract, or for the

breach thereof.’ ”126) However, in this case, the phrase ‘relating to’ or ‘in relation to’ was

not in the arbitration clause of the agreement.

The Ninth Circuit court also referred the interpretation that “[t]he phrase ‘arising under’

has been called ‘relatively narrow as arbitration clauses go.’ ”127) Therefore, the phrase

interpretation of ‘arising hereunder’ for this case was found by the Ninth Circuit court

“that ‘arising hereunder’ is intended to cover a much narrower scope of disputes, i.e., only

those relating to the interpretation and performance of the contract itself.”128)

Telephone Co. v. Local Union No. 77, International Brotherhood of Electrical Workers, 431 F.2d 1219,

1221 (9th Cir.1970)).

119) Id. at 1464.

120) Id. (citing In re Kinoshita & Co., 287 F.2d 951, 953 (2d Cir.1961)).

121) See HDI Global SE v. Lexington Insurance Co., ― F.Supp.3d ―, 2017 WL 699818, at *3 (S.D.N.Y. 2017)

(describing WA law interprets ‘arising out of’ very broadly which results in significant exposure).

122) Ssangyong Corp., 708 F.2d at 1464 (9th Cir. 1983) (citing In re Kinoshita & Co., 287 F.2d 951, 953 (2d

Cir.1961)).

123) Id. (citing Michele Amoruso E Figli v. Fisheries Development Corp., 499 F. Supp. 1074, 1080 (S.D.N.Y.

1980) (quoting Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 398, 87 S.Ct. 1801, 1803,

18 L.Ed.2d 1270, 1274 (1967)).

124) Id.

125) See Michele Amoruso E Figli v. Fisheries Development Corp., 499 F.Supp. 1074, 1080 (S.D.N.Y.1980).

126) Ssangyong Corp., 708 F.2d at 1464 (9th Cir. 1983).

127) Id. (citing Sinva, Inc. v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., 253 F. Supp. 359, 364 (S.D.N.Y.

1966)).
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Finally, based on review of the interpretation of the arbitration clause, the Circuit court

decided that “arbitration clause containing phrase any disputes “arising hereunder” was not

designed to cover any dispute between parties, but, rather, only those relating to

interpretation and performance of contract itself”129) Also, the court concluded that

“[c]ounts ··· alleging breach of the Agreement and breach of the fiduciary duty created by

the Agreement, clearly fall within the scope of the arbitration clause and are thus proper

subjects for arbitration.”130)

It indicates that those issues are arbitrable and therefore, should be arbitration at KCAB

in Korea that expressly stated in the arbitration clause of the agreement of both parties.

Likewise, a clear meaning of a written word, phrase, or clause in the arbitration agreement

is very important not to create a dispute of any interpretation of the arbitration agreement

even it follows general principles of contract. Even both parties agreed meaningfully terms

of the contract, however, when they have a dispute due to meaning of each word or

phrase, in practice, an issue of interpretation of an agreement clause is sometimes coming

out in understanding of languages.

Therefore, to avoid unnecessary disputes or misunderstanding of a word, phrase, or

clause in an agreement, at initial stage of making an agreement including an arbitration

clause, each clause should be clarified understanding of both parties in writing exactly on

or after the agreement before coming to a dispute of the parties.

Ⅳ. Conclusion

The case analysis of compelling arbitration in this research is to present what is

effective ways to reach the agreement to arbitrate and indicate what approach is proper to

decide a question of arbitrability to resolve the dispute between parties, based on the

purpose of this research, where a Korean corporation brings an action seeking to compel

arbitration to a court of the United States. To achieve the purpose of this research, it

analyzed proper cases with applicable rules and laws that are brought compelling

arbitration to a federal court of the United States.

In analysis, it finds that the Korean cases had an arbitration clause in their agreement

128) Id.

129) Id. at 1458.

130) Id. at 1464.
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that is to be held the arbitration at KCAB, Seoul, Korea as disputed. However, due to

dispute of arbitration matters, they brought the case to the United States to get a court

decision to compel arbitration.

Therefore, to analyze cases of that situations, in this research, the chapter 1 introduced

contents of this research, why this research was required and how to achieve the research

purpose. In the chapter 2, it presented legal basis of favoring arbitration under the FAA as

adopted the New York Convention and indicated considerations of courts to decide

compelling arbitration under each case, based on a federal policy and an issue of arbitration

to arbitrate. In the analysis, it finds that the FAA reflects a national strong policy in favor

of arbitration in the United States, and generally terms of an arbitration agreement are

applied to principle of contract, as a matter of law. Also, it finds that in the procedure of a

motion to compel arbitration, the court established factors to be considered to assess seeking

to compel arbitration. The factors are mainly concerning scope of arbitration and arbitrability

of dispute whether an arbitration agreement is clearly and unmistakably established upon

mutual understanding of the agreement of both parties. Thus, it showed that the arbitration

clauses in the agreement of the parties are the most important things among others to decide

compelling arbitration at a court or to place arbitral awards at an arbitration tribunal and

proceed the recognition and enforcement of the awards at a court.

The chapter 3 listed selected cases that are related to Korean corporations that brought a

motion to compel arbitration to a court of the United States. In the cases, only the cases

that designated KCAB in their arbitration agreement are analyzed to achieve the purpose of

this research. In findings of the case analysis, it shows us that even though an arbitration

clause in a commercial contract that both parties agreed in writing provides well-designed

statements, governing Korean law, venue of arbitration in Seoul, Korea, and applicable rules

and regulations of arbitration such as KCAB’s rules and regulations to avoid disputes of

both parties in an arbitration agreement, a party that is not a Korean corporation or has an

office in the United States does not prefer to begin arbitration at KCAB and raises an

issue of arbitration matters of KCAB, i.e., arbitrability of dispute or scope of arbitration, to

a court of the United States like the case in this research that filed a motion to dismiss

for matters of jurisdiction and venue to the district court of the United States. However,

the court grants to compel arbitration upon the well-established arbitration agreement both

parties agreed in writing because under the FAA, the federal policy of the United States is

in favor of arbitration as faced on any doubts of an arbitrability issue or interpretation of
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an arbitration clause or phrase in the arbitration agreement. Thus, it finds that where the

arbitration clause exists in a commercial agreement of both parties in writing and a dispute

is subject to arbitration, a court in the United States favors arbitration under 9 U.S.C. § 2

of the FAA. That is, it presented us importance of interpretation of the arbitration clause in

an agreement that both parties agreed in writing and additionally showed how to establish

scope of arbitration agreement that impacts to arbitrability of claims. Accordingly, it found

in the case analysis that a court of the United States grants an order to compel arbitration,

where the court finds that the dispute is within scope of arbitration, under a clear and

unmistakable arbitration clause of the agreement that both parties agreed in writing. It also

found that the court reflects principle of contract law and its terms with the FAA.

In the chapter 4, this research is concluded and showed findings of the analysis. In

addition to the findings, results of this research are indicated for a party to establish right

ways of scope of arbitration in the agreement and place a party seeking arbitration to a

federal court such as a motion to compel arbitration under the agreement to resolve the

dispute of both parties at an arbitration tribunal. Also, it suggested further research in the

case analysis.



Korean case analysis of compelling arbitration in the United States 121

Reference

9 U.S.C. §§ 1–16, §§ 201–208 (1990).

GA Code § 9-9-6 (2016).

Agnes Xiaohong Xie v. JPMorgan Chase Short-Term Disability Plan, 2017 WL 2462675

(S.D.N.Y. June 7, 2017).

Andrew Kim v. Jeong Ji-Hoon, 2013 WL 12131262 (C.D. Cal. 2013).

Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 126 S.Ct. 1204, 163 L.Ed.2d 1038

(2006).

Byung Youn Chang, Research cases of the United States concerning arbitration of intellectual

property disputes, Journal of Arbitration Studies, Vol. 22, No. 3 (Dec. 2012).

Byung Youn Chang, David L. Welch, Yong Kil Kim, Analysis, Recognition and Enforcement

Procedures of Foreign Arbitral Awards in the United States, Journal of Arbitration

Studies, Vol. 27, No. 3 (Sep. 2017).

CompuCredit Corp. v. Greenwood, 565 U.S. 95, 132 S.Ct. 665, 181 L.Ed.2d 586, 80 USLW

4034 (2012).

Dillon v. BMO Harris Bank, N.A., 856 F.3d 330 (4th Cir. 2017).

DirecTV, Inc. v. Imburgia, 136 S.Ct. 463, 193 L.Ed.2d 365 (2015).

First Options of Chicago, Inc. v. Kaplan, 112 S.Ct. 1920 (May 22, 1995).

HDI Global SE v. Lexington Insurance Co., ― F.Supp.3d ―, 2017 WL 699818 (S.D.N.Y. 2017).

Kindred Nursing Centers Ltd. Partnership v. Clark, ― S.Ct. ―, 2017 WL 2039160 (May

15, 2017).

La Frontera Center Inc v. United Behavioral Health, Inc., ― F.Supp.3d ―, 2017 WL 2297036

(D.N.M. March 20, 2017).

Lapina v. Men Women N.Y. Model Mgmt., 86 F.Supp.3d 277 (S.D.N.Y. 2015).

Mediterranean Enterprises, Inc. v. Ssangyong Corporation, 708 F.2d 1458 (9th Cir. 1983).

Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 460 U.S. 1, 103 S.Ct. 927,

74 L.Ed.2d 765 (1983).

Nadeau v. Equity Residential Properties Management Corp., ― F.Supp.3d ―, 2017 WL

1842686 (S.D.N.Y. May 5, 2017).

National Labor Relations Board v. Alternative Entertainment, Inc., ― F.3d ―, 2017 WL



仲裁硏究 第28卷 第1號122

2297620 (6th Cir. May 26, 2017).

Rent–A–Center, West, Inc. v. Jackson, 561 U.S. 63, 130 S.Ct. 2772, 177 L.Ed.2d 403 (2010).

Scherk v. Alberto-Culver Co., 417 U.S. 506, 94 S.Ct. 2449, 41 L.Ed.2d 270 (1974).

Sunkyong Engineering & Construction Co., Ltd., v. Born, Inc., 149 F.3d 1174, 1998 WL

413537 (5th Cir. June 16, 1998).

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, United

Nations (New York, 10 June 1958).

The Federal Arbitration Act (9 U.S.C. §§ 1–16, §§ 201–208, §§ 301–307) (U.S.A., 1990).

The Inter-American Convention on international commercial arbitration, concluded at Panama

City on 30 January 1975 (United Nations - Treaty Series, Vol. 1438,1-24384, 1986).

UNCITRAL Arbitration Rules (with new article 1, paragraph 4, as adopted in 2013), United

Nations (New York, 2014).

Volt Information Sciences, Inc. v. Board of Trustees of the Leland Stanford Junior Univ.,

489 U.S. 468, 109 S.Ct. 1248, 103 L.Ed.2d 488, 57 USLW 4295, 51 Ed. Law Rep.

725 (1989).

VRG Linhas Aereass S.A. v. Matlinpatterson Global Opportunities Partners II L.P., 717 F.3d

322 (2d Cir. June 3, 2013).

Wilson v. 5 Choices, LLC, 2017 WL 1833106 (E.D. Mich. May 8, 2017).

Yong Kil Kim, A study of resolution of the intellectual property dispute through mediation

and arbitration, Journal of Arbitration Studies, Vol. 19, No. 1 (2009).

_____________, A study of the recognition and enforcement of foreign arbitral awards in

Korea, Journal of Arbitration Studies, Vol. 20, No. 3 (2010).

_____________, A study on the scope of effect in arbitration agreements, Journal of

Arbitration Studies, Vol. 23, No. 2 (2013).



Korean case analysis of compelling arbitration in the United States 123

ABSTRACT

Korean Case Analysis of Compelling Arbitration in the United States

Byung Youn Chang

David L. Welch

Yong Kil Kim

Korean businesses engaging in transactions with U.S. entities are increasingly favoring

arbitration clauses to address unexpected disputes. How best ought the parties’ arbitration

contractual terms be drafted to avoid lengthy, protracted and expensive legal disputes?

Authors examine the public policy favoring arbitration through the U.S. Federal Arbitration Act.

Korean litigants seeking a “Motion to Compel Arbitration” rely on arbitration clauses designed to

address four factors U.S. courts use to evaluate the enforceability of arbitration contract clauses.

What role does U.S. state court jurisdiction hinder or help Korean businesses contracting with

U.S. business entities located within certain boundaries? What is the effect of an arbitration

clause that designates the Korean Commercial Arbitration Board in Seoul to arbitrate?

All cases analyzed entail Korean business entities. Eleven cases demonstrate the results

of seeking motions to compel arbitration in U.S. courts. Three cases illustrate motions to

compel arbitration drafted to use the Korean Commercial Arbitration Board in Seoul. The

results provide Korean businesses and legal practitioners insight into addressing the specific

goals of including contractual arbitration clauses to enhance their international commercial

interests in the United States.

Key Words : Korean case, Motion to compel, Arbitration, Agreement, Federal Arbitration

Act, United States, Korean Commercial Arbitration Board


