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I. Introduction

Finality of arbitration awards, as well as efficiency from relatively reduced costs and

time involved in arbitration proceedings, is known as one of the attractive characteristics

of arbitration. Particularly in the realm of international arbitration, the aspects of reduced

time and monetary costs have been primary selling points for quite some time although

complaints have developed more recently regarding increased costs and time having been

involved with arbitration. Nonetheless, the fact that arbitral awards are final and binding

on the parties with no appellate body reviewing arbitral awards has contributed to

arbitration proceedings taking less time, and consequently, less monetary resources. While

at the time of entering into the agreement to arbitrate any dispute that may arise in the

future, the parties may have been satisfied with the fact that their potential dispute may

get resolved once and for all with no appellate review of their dispute, this finality of

arbitral awards may not always be favorable, especially when the disputing party is

convinced that the arbitral tribunal has rendered an erroneous award.

While there is no appellate review of arbitral awards, there are other limited remedial

measures against arbitral awards, such as, annulment of arbitral awards under the

International Centre for Settlement of Investment Disputes (ICSID) Convention and setting

aside and/or refusing to recognize and enforce foreign arbitral awards under the

UNCITRAL Model Law on International Commercial Arbitration and the Convention on

the Recognition and Enforcement of Foreign Arbitral Awards, among others.

In this article, the author examines in detail the specific grounds by which these

measures may be granted and discusses the uncertainty posed by such remedial measures

with respect to the finality of arbitration awards. In doing so, the author discusses setting

aside of arbitral awards pursuant to the UNCITRAL Model Law and the mandatory

scrutiny of awards conducted by some international arbitration institutions in the next

section, and annulment of ICSID Convention Awards and its effects on finality of ICSID

awards in section III. In section IV, the possibility of implementation of an appellate

mechanism in arbitration is explored, with concluding remarks in section V.
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Ⅱ. Finality of Arbitral Awards in International

Commercial Arbitration

1. The Effects of Setting Aside Arbitral Awards Pursuant

to the UNCITRAL Model Law on Finality of Awards

(1) Examination of the Grounds for Setting Aside an Arbitral Award in

accordance with the UNCITRAL Model Law

The New York Convention1) governs the recognition and enforcement of foreign arbitral

awards. Article V of the New York Convention specifically sets forth the grounds by

which a “competent authority where the recognition and enforcement is sought” may refuse

to recognize and enforce the arbitral award upon request of the party against whom the

award is invoked.2) Here, the “competent authority” is referring to the national court in the

jurisdiction where the arbitral award is sought to be recognized and enforced.

The UNCITRAL Model Law on International Commercial Arbitration (hereinafter the

Model Law), which is designed to assist countries throughout the world in reforming their

laws on arbitral procedure, reflects worldwide consensus on many key aspects of

international arbitration practice. Many countries around the world, including Korea, have

adopted most, if not all, of the Model Law in their national arbitration laws in an effort

to harmonize and modernize with the international standard.

Chapter VII of the Model Law addresses setting aside of arbitral awards as the

exclusive recourse against arbitral awards. Section 2(a) of Article 34 of the Model Law

sets forth almost identical grounds on which a court may decide to set aside the arbitral

award as those of the New York Convention3) upon the requesting party’s proof of any of

the following: (i) a party to the arbitration agreement was under some incapacity, or the

1) The New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958).

2) New York Convention, Art. V(1).

3) The grounds for refusing recognition or enforcement under Article 36 of the Model Law mirror those grounds

set forth in Article V of the New York Convention. The grounds for setting aside an award also very closely

follow the New York Convention grounds of refusing to recognize or enforce, except the 5th ground of

“award has not yet become binding on the parties or has been set aside or suspended by a court of the

country in which, or under the law of which, that award was made.” UNCITRAL Model Law on International

Commercial Arbitration, Art. 34 & 36.
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arbitration agreement is not valid under the law to which the parties have subjected it, (ii)

the party requesting the award to be set aside was not given proper notice of the

appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to

present his/her case, (iii) the arbitral award deals with a dispute not contemplated by or

not falling within the terms of the submission to arbitration, or contains decisions on

matters beyond the scope of the submission to arbitration, or (iv) the composition of the

arbitral tribunal or the procedure was not in accordance with the parties’ agreement. In

addition, Article 34(2)(b) provides that if the court finds either that (i) the subject matter

of the dispute is not capable of settlement by arbitration, or (ii) the award is in conflict

with the public policy of the State in which the court sits, then the court may set aside

the arbitral award, as well.4)

(2) The Effects of Setting Aside Arbitral Awards on their Finality

The courts that are in the position to decide whether to set aside and/or refuse

recognition and/or enforcement of an arbitral award recognize that they should not be

making determinations as to the accuracy or correctness of the arbitral awards because

they are not acting as an appellate body reviewing the work of a lower court. Rather, the

role of the court deciding on an application to set aside is limited to examining whether

the applicant has successfully proven any ground(s) to set aside the award, as provided in

Article 34(2) of the Model Law. Thus, national courts should continue to minimize their

intervention in arbitration proceedings, maximize their deference to arbitral tribunals, and

respect the parties’ autonomy in choosing to arbitrate their dispute(s).

According to the 2012 UNCITRAL Digest of Case Law on International Commercial

Arbitration, courts have not easily set aside awards due to the understanding that one of

the main objectives of the Model Law has always been assuring finality of arbitral

awards.5) Also, while it is clear that courts deciding whether to set aside arbitral awards

are not supposed to be reviewing the substance of those awards, parties have often argued

that “the award is unfair, does not comply with the terms of the arbitration agreement or

is contrary to the law.”6) As a result, it has been reported that many courts have

4) UNCITRAL Model Law on International Commercial Arbitration, Art. 34(2)(b). In the next section, the Model

Law provides that the application for setting aside the foreign arbitral award may not be made after three

months from the date of receiving the award. If pursuant to Article 33, which is the correction and

interpretation of the arbitral award, then the time frame starts from the date on which the request had been

disposed of by the arbitral tribunal. Model Law, Art. 34(3).

5) UNCITRAL 2012 Digest of Case Law on International Commercial Arbitration, Chap. VII, ¶ 24.
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repeatedly emphasized to the parties that they are not in the position to reexamine the

merits of the case or the substance of the awards, but that their role is limited to

determining whether the requesting party has successfully alleged any of the exhaustive

grounds to set aside the award with sufficient proof.7)

However, even still, courts have addressed, with diverging perspectives and outcomes,

parties’ allegations that they were unable to present their cases because of arbitral tribunals’

evidentiary rulings, such as rejecting admission of certain evidence.8) In particular, a court in

Germany decided that the arbitral tribunal’s refusal to hear witnesses presented by the parties

constituted a violation of the parties’ right to be heard and set aside the award based on that

ground, while acknowledging that the court deciding on the application to set aside should not

engage in any meritorious review.9) Also, a court set aside an arbitral award in 2008 because

it found that the tribunal’s reasons for the award were contradictory and thus considered the

award to be lacking of tribunal’s reasoning, despite its recognition that reexamining the merits

of the award or the dispute is beyond the scope of its role as a court deciding on a set aside

application.10) While the Model Law requires that tribunals provide reasons for their decisions

in the awards, the lack of tribunal’s reasoning or contradictory reasoning is not among the

exclusive grounds by which an award may be set aside.

It is evident from these cases that, while courts deciding on applications to set aside

arbitral awards may be cognizant that their roles are limited to deciding whether the

applicant has successfully alleged any of the exclusive grounds to set aside the award with

sufficient proof, some courts have gone beyond the limited scope of their roles and have

inappropriately set aside awards, which unnecessarily have undermined the finality of those

awards.

Additionally, as the text of Article 34(2) provides that an arbitral award may, and not

must, be set aside by the court if the party furnishes proof of any of the grounds for

setting aside, the finality of an arbitral award is left to even more uncertainty. If courts

consistently give deference to tribunals’ reasoning and decisions in their awards and refrain

from engaging in substantial review of tribunals’ awards, then the fate of finality of

arbitral awards may be more predictable. However, because there are courts going beyond

the intended limited scope of review, coupled with a great amount of discretion given to

6) UNCITRAL 2012 Digest of Case Law on International Commercial Arbitration, ¶ 26.

7) Id.

8) UNCITRAL 2012 Digest of Case Law on International Commercial Arbitration, ¶ 61.

9) UNCITRAL 2012 Digest of Case Law on International Commercial Arbitration, ¶ 28.

10) UNCITRAL 2012 Digest of Case Law on International Commercial Arbitration, ¶ 29.
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courts in making decisions to actually set aside awards, provided by the language of the

Model Law itself, the finality of arbitral awards is significantly undermined.11) This sort of

uncertainty and undermining of finality of arbitral awards, however, are quite the opposite

of the intended effects of having limited recourses against arbitral awards.

2. Effects of Institutional Scrutiny of Arbitral Awards on

Finality of Arbitral Awards

Some international arbitration institutions mandate that arbitral tribunals submit their

awards to the institution prior to issuing the final award to the disputing parties. While

this scrutiny of arbitral awards process is not required by every arbitral institution, some

of the prominent international arbitration institutions, namely the International Chamber of

Commerce (ICC), the Singapore International Arbitration Centre (SIAC), and the China

International Economic and Trade Arbitration Commission (CIETAC) have expressly

included the award scrutiny process in their arbitration rules. In this section, each of these

institutional scrutiny processes is explored with their potential effects on finality of arbitral

awards under consideration.

(1) The ICC’s Scrutiny of Arbitral Awards

Article 34 of the ICC Arbitration Rules (2017) requires that all arbitral tribunals submit

their draft awards to the ICC Court, upon which the ICC Court may suggest modifications

as to the form of the award and may also draw the tribunal’s attention to points of

substance without affecting the tribunal’s liberty of decision.12) According to the

International Arbitration Survey conducted by Queen Mary University of London, the

award scrutiny process done by the ICC is known as one of the reasons why users of

arbitration often prefer the ICC over others.13) The ICC has stated that the award scrutiny

11) Furthermore, the court responsible for deciding whether to set aside the award is a court in the State where

the award has been rendered, while the court deciding whether to refuse recognition and/or enforcement is

situated where the award is being sought to be recognized and/or enforced. Thus, it should be noted that just

because the award was not set aside by one court, it is not guaranteed that the award will necessarily be

recognized and/or enforced by a court in a jurisdiction where the award is sought to be recognized and/or

enforced.

12) Article 34 of the 2017 ICC Arbitration Rules sets forth the following: “Before signing any award, the arbitral

tribunal shall submit it in draft form to the Court. The Court may lay down modifications as to the form of

the award and, without affecting the arbitral tribunal’s liberty of decision, may also draw its attention to

points of substance. No award shall be rendered by the arbitral tribunal until it has been approved by the

Court as to its form.”
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process is in place to maximize the legal effectiveness of ICC arbitral awards against

applications to set aside, to refuse recognition and/or enforcement, and generally to

improve the accuracy, quality, and persuasiveness of ICC awards.14)

While the main objective of the scrutiny process is purportedly to enhance the enforceability

of ICC awards, it is questionable how the ICC’s reviewing and approving as to the form of

draft awards would enhance their enforceability, especially in light of the aforementioned

Model Law grounds to set aside arbitral awards. In particular, it is unclear how the

institutional approval of form of the arbitral awards would necessarily withstand allegations of

lack of proper notice of arbitration proceedings or arbitrators, or those relating to awards

having been outside the intended scope of matters for arbitration, and others. Therefore, it is

safe to assume that in faithfully serving the purpose of strengthening enforceability, improving

the overall quality, accuracy, and persuasiveness of the ICC arbitral awards, substantial

feedback and correspondence must be taking place since attributes such as quality, accuracy,

and persuasiveness go to the heart of the substance in arbitral awards rather than mere form

of such awards. Furthermore, some comments by the ICC Court have addressed assuring

consistency between factual conclusions and legal outcomes, and that such comments arguably

have not affected the tribunal’s liberty of decision.15) Moreover, a former Deputy Secretary

General of the ICC Court has stated that the ICC scrutiny process not only has helped with

technical errors, such as typographical, grammatical, and computational errors, but also with

correcting tribunals’ errors in legal reasoning, as well.16) Thus, it is apparent that the

institutional scrutiny process delves into substance of draft awards, despite the intended limited

scope of review as to only the form of the awards. Because legal reasoning underlying the

tribunals’ decisions is the substantial core of arbitral awards, any correction of errors in legal

reasoning by the arbitral institution through the scrutiny process may indeed improve the

quality and accuracy of the awards but goes directly against the integrity of finality of arbitral

awards.

Additionally, the ICC’s draft award scrutiny process is quite elaborate. Once the arbitral

tribunal submits its draft award, there are three different steps of review, according to the

13) 2010 International Arbitration Survey: Choices in International Arbitration, by the School of International Arbitration

at Queen Mary University of London.

14) The Secretariat’s Guide to ICC Arbitration, ICC Publication No. 729E, p. 327 (2012).

15) Gustav Flecke-Giammarco was a counsel at the Secretariat of the ICC International Court of Arbitration at

the time of writing “The ICC Scrutiny Process and Enhanced Enforceability of Arbitral Awards,” 24 J. Arb.

Stud. 3, p. 62 (2014).

16) Id., p. 74.
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Secretariat of the ICC International Court of Arbitration.17) At the last level of review, the

ICC Court may take any of the following actions regarding the draft awards: (i) approve

the draft award as is, (ii) approve the draft award, subject to the tribunal’s consideration

of the ICC Court’s comments, or (iii) not approve the draft award and suggest further

review of tribunal’s revised draft award(s).18) To put this in a realistic perspective,

according to the available data from 2013, a total of 511 drafts had been submitted to the

ICC Court, and 466 (91.19%) of them had been approved subject to the ICC Court’s

commentary, while the ICC Court had not approved 40 (7.83%) draft awards, and only 5

(less than 1%) draft awards had been approved with no ICC Court commentary.19) It has

also been reported that on average, every ICC draft award gets reviewed by about five or

six arbitration specialists.20) Furthermore, as to draft awards in cases that involve complex

legal issues, dissenting opinions, or have states or state entities as parties, these are

submitted to the Plenary Session, which only meets once a month, unlike the weekly ICC

Court sessions. Thus, at the end of this scrutiny process, as many as approximately 30

people have examined the draft award.21) While there is no fixed time limit for this

scrutiny process, according to an ICC internal study, it has been reported that it took

about an average of 29.74 days in 2011 to 2013 from the date that the ICC Secretariat

received the draft award to the date that the arbitral tribunal signed the final award.22)

(2) The SIAC’s Scrutiny of Arbitral Awards

The SIAC scrutiny of award process follows closely to that of the ICC award scrutiny

process. According to Rule 32.3 of the SIAC Arbitration Rules (2016), the SIAC Registrar

must approve the award as to its form before any tribunal issues its final award to the

parties, so arbitral tribunals are required to submit their draft awards to the Registrar no

later than 45 days from the date on which proceedings have closed.23) Upon submission,

17) Gustav Flecke-Giammarco, supra n. 15, pp. 56, 60. At the first level of review is the counsel heading the

case management team who prepares suggested improvements, such as typographical and grammatical

corrections, then there is the second level of review by the Secretary General, Deputy Secretary General,

Managing Counsel, or General Counsel who examine the draft award along with corresponding suggestions

for changes. And lastly, these documents get sent to the ICC Court members who then attend the session to

decide on approval of the awards.

18) Gustav Flecke-Giammarco, supra n. 15, p. 61.

19) Gustav Flecke-Giammarco, supra n. 15, p. 51.

20) Simon Greenberg, Christopher Kee, J. Rosmesh Weeramantry, International Commercial Arbitration: An Asia-Pacific

Perspective, Cambridge Univ. Press, pp. 389-90 (2011).

21) Gustav Flecke-Giammarco, supra n. 15, p. 60.

22) Gustav Flecke-Giammarco, supra n. 15, p. 71.

23) Unless otherwise agreed by the parties, or this time period has been extended by the SIAC Registrar.
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the Registrar may suggest modifications as to the form of the draft award “without

affecting the Tribunal’s liberty to decide the dispute, draw the Tribunal’s attention to

points of substance.”24)

As the rule explicitly states that the Registrar must approve arbitral awards as to their

form, the SIAC may still suggest modifications as to the substance of awards, as long as

such do not affect the tribunals’ liberty in deciding the dispute. However, it is not entirely

clear how the SIAC Registrar would manage to draw arbitral tribunals’ attention to

substantial issues of the awards “without affecting the tribunals’ liberty to decide the

dispute.” This presents a problem again because all the awards must be approved by the

Registrar before they are finally issued to the parties.

(3) The CIETAC’s Scrutiny of Arbitral Awards

The CIETAC has also included the institutional award scrutiny process in Article 51 of its

arbitration rules, mandating arbitral tribunals to submit their draft awards to CIETAC for

institutional scrutiny before signing off on awards.25) This rule provides that the CIETAC may

also bring issues in the award to the tribunal’s attention “on the condition that the arbitral

tribunal’s independence in rendering the award is not affected.”26) Such language in Article 51

appears to be more inclusive than that of the SIAC Arbitration Rules regarding scrutiny of

awards, as there is no limitation on the types of suggestions, whether as to form or to

substance, to be made regarding the award by the CIETAC. The only condition that the

CIETAC must satisfy in bringing to the tribunal’s attention the issues related to the award is

that the independence of the arbitral tribunal remains unaffected. Here again, with no guidance

or explanation by the institution as to the sorts of comments that may be brought to the

tribunal’s attention without affecting its independence in making decisions regarding the

dispute, the scope of institutional review of awards in the scrutiny process remains unclear.

24) The relevant provision provides the following: “Before making any Award, the Tribunal shall submit such

Award in draft form to the Registrar. Unless the Registrar extends the period of time or unless otherwise

agreed by the parties, the Tribunal shall submit the draft Award to the Registrar not later than 45 days from

the date on which the Tribunal declares the proceedings closed. The Registrar may, as soon as practicable,

suggest modifications as to the form of the Award and, without affecting the Tribunal’s liberty to decide the

dispute, draw the Tribunal’s attention to points of substance. No Award shall be made by the Tribunal until

it has been approved by the Registrar as to its form.” Arbitration Rules of the Singapore International

Arbitration Centre, Art. 32.3 (2016).

25) CIETAC Arbitration Rules, Art. 51 (2015).

26) Article 51 of the CIETAC Arbitration Rules provides, “[t]he arbitral tribunal shall submit its draft award to

CIETAC for scrutiny before signing the award. CIETAC may bring to the attention of the arbitral tribunal

issues addressed in the award on the condition that the arbitral tribunal’s independence in rendering the

award is not affected.”
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(4) The Effects of Institutional Scrutiny Process on Finality of Arbitral

Awards

While it may be acceptable that the arbitration institution monitors the awards as to

their form, for example, logistical, technical, or formatting issues that may be presented,

when an arbitral institution starts to change the substance of arbitral awards, the legitimacy

and integrity of those awards are put in question.

First, the institution’s suggestions purely as to the form of an award should be

distinguished from other suggestions that go to the substance of awards. Not only is it

unclear how to “draw attention” to points of substance in the award “without affecting the

deciding authority’s liberty to decide,” it seems infeasible to do so. If suggestions to the

form of the award are made along with some commentary which may fall short of

suggestive modifications to the substance of the award, it is more likely than not that the

tribunal, in reviewing such feedback, at the very least, would question its logic and

reasoning in the award. Then, it would be hard to argue that its liberty to decide has

been unaffected.

On the other hand, as aforementioned, not all arbitration institutions have this award

scrutiny process. For instance, the 2016 Korean Commercial Arbitration Board (KCAB)

Rules for international arbitration do not include any institutional scrutiny process of

arbitral awards.27) Also, the relevant arbitration rules of the Hong Kong International

Arbitration Centre (HKIAC) and the London Court of International Arbitration (LCIA) are

silent as to scrutiny of arbitral awards.28) It is unclear whether such absence of any

language mandating institutional scrutiny indicates that no internal review of awards gets

done at all. However, it would be safer to assume that some scrutiny by the institution

gets done, but perhaps to a lesser degree than those expressly permitted by the

institutional arbitration rules.

To summarize, if arbitral awards are supposed to be the final word resolving the dispute

between the parties, it may only be acceptable that with respect to the form of the award,

that the awards get refined and/or edited in order to meet certain administrative

requirements and/or expectations of respective arbitral institutions. However, the substance,

such as legal reasoning and decisions of the awards should not be tempered with,

especially by those who are not members of the tribunal signing the award. It is highly

27) KCAB International Arbitration Rules (2016).

28) HKIAC Administered Arbitration Rules (2013), LCIA Arbitration Rules (2014).
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questionable why the final work product, which is intended to be the legal resolution

devised by arbitral tribunals, who have been specifically selected by the parties as the

decision makers to resolve their disputes, should be reviewed, especially by third parties,

whom the disputing parties have not selected. Also, such scrutiny of the awards process

should not stand in the way to compromise other important features of arbitrations, such

as efficiency and finality of the process. Institutional double-checking arbitral tribunals’

work should not function as a means to reexamine the substance of awards, like an

appellate body reviewing the work of a lower court, especially under the guise of the

scrutiny process “as to form only,” as that would run contrary to the original intentions of

arbitration process.

Ⅲ. Finality of Awards in ICSID Convention

Arbitration

1. The ICSID and the ICSID Convention Arbitral Awards

The International Centre for Settlement of Investment Disputes (ICSID), is an

independent institution established with the objective of increasing international investment

flow. It was created by the ICSID Convention on the settlement of investment disputes

between States and nationals of other States that became effective on October 14, 1966.

Since then, as many as 153 States have ratified the ICSID Convention with 9 additional

signatories to the Convention.29) In facilitating contracting States and nationals of other

contracting States to resolve their investment disputes, the ICSID also provides the

necessary and applicable rules. Also, for disputes that fall outside the scope of the ICSID

Convention, such as, matters arising out of an investment where either the host State or

the State of the foreign investor is not an ICSID member state, the ICSID also provides

what are called the ICSID Additional Facility Rules.

Generally speaking, proceedings pursuant to the ICSID Additional Facility Rules are

similar to those pursuant to the ICSID Convention, except that all member States of the

ICSID Convention shall recognize and enforce ICSID Convention awards as final

29) ICSID website under Database of ICSID Member States. Last accessed February 27, 2018.
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judgments in any member State, while awards pursuant to the Additional Facility Rules

are subject to the New York Convention, similar to international commercial arbitral

awards.30) Furthermore, arbitral awards rendered pursuant to the ICSID Convention are

final and binding.31) Also importantly, ICSID Convention awards cannot be set aside by

the courts of any member State.32) This is of a critical difference from international

commercial arbitration cases and other ICSID cases that are proceeded under the

Additional Facility Rules. The ICSID Convention also provides exclusive remedies against

arbitral awards in Articles 50 to 52, such as interpretation, revision, and annulment of

ICSID arbitral awards. For the purposes of this article, only the annulment process

pursuant to Article 52 of the ICSID Convention will be discussed.

2. Annulment of Arbitral Awards under the ICSID Convention

(1) Overview of the Annulment Process under the ICSID Convention

As finality of arbitral awards has always been one of the central goals of the ICSID,

the ICSID Convention provides annulment of arbitral awards by ad hoc committees only

under exceptional circumstances and upon the requesting party having successfully proven

any of the ground(s) set forth in Article 52 of the Convention. The drafters of the ICSID

Convention had intended annulment of awards to be a limited remedy to safeguard against

fundamental procedural errors, as opposed to errors that may be related to substantive

matters in the awards.33) Therefore, it is worth emphasizing that annulment is not an

appeals mechanism, which necessarily mandates reviewing the merits of the case.34)

30) ICSID website under Process Overview. Last accessed January 5, 2018.

31) “The award shall be binding on the parties and shall not be subject to any appeal or to any other remedy

except those provided for in this Convention. Each party shall abide by and comply with the terms of the

award except to the extent that enforcement shall have been stayed pursuant to the relevant provisions of

this Convention.” ICSID Convention Art. 53(1).

32) “Each Contracting State shall recognize an award rendered pursuant to this Convention as binding and

enforce the pecuniary obligations imposed by that award within its territories as if it were a final judgment

of a court in that State. A Contracting State with a federal constitution may enforce such an award in or

through its federal courts and may provide that such courts shall treat the award as if it were a final

judgment of the courts of a constituent state.” ICSID Convention Art. 54(1).

33) “[T]he drafting history of the ICSID Convention demonstrates that assuring the finality of ICSID arbitration

awards was a fundamental goal of the ICSID system. As a result, annulment was designed purposefully to

confer a limited scope of review which would safeguard against ‘violation of the fundamental principles of

law governing the Tribunal’s proceedings.’” Updated Background Paper on Annulment for the Administrative

Council of ICSID, May 5, 2016, p. 31, ¶ 71.

34) “[A]nnulment is not a procedure by way of appeal requiring consideration of the merits of the case, but one

that merely calls for an affirmative or negative ruling based upon one of the grounds for annulment.” Id., p.
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Either disputing party to arbitration may apply for an annulment of the award, and such

application for annulment must be made within 120 days of issuance of the award.35) The

application for annulment must provide in detail the grounds on which such application is

based.36) Then, the ICSID Chairman appoints an ad hoc committee of three persons, who

will decide on the annulment application, from the ICSID Panel of Arbitrators. There are

certain conditions that must be met in appointing an ad hoc committee.37) The ad hoc

committee may decide to annul the award in full or in part.38) The ad hoc committees’

decisions are not awards, so they are not subject to annulment proceedings. While the

committees’ annulment decisions are not awards, they hold the same effect as arbitral

awards with respect to their binding force, recognition and enforcement.39) If the award is

annulled in part, then the annulled portions of the award are rendered void. However, it is

crucial to note that the committees’ decisions on annulment do not replace any of the

tribunals’ reasoning in the awards. As a consequence of partial annulment, with respect to

the annulled portions of the award, either party may resubmit the dispute to a new arbitral

tribunal in accordance with the ICSID Convention.40) The newly constituted arbitral tribunal

is then bound only by the un-annulled portions of the original arbitral tribunal’s award.41)

(2) Examination of the ICSID Convention Annulment Grounds

Only after the party who has filed for annulment of the award has successfully proven

any of the five exclusive and exhaustive grounds provided in Article 52(1) of the ICSID

Convention, the ad hoc committee may annul the award in whole or in any part. The

exclusive five grounds for annulment are the following: (i) the arbitral tribunal was not

properly constituted; (ii) the tribunal manifestly exceeded its powers; (iii) there was

32, ¶ 72.

35) Except when the annulment is requested on the ground of corruption, then the application for annulment

must be made within 120 days after discovery of the corruption and within three years after the date on

which the award was issued. ICSID Convention, Art. 52(2).

36) The application must be accompanied by a fee as well. ICSID Rules of Procedure for Arbitration

Proceedings, Rule 50(1).

37) None of the committee members shall have been a member of the arbitral tribunal who rendered the award

at issue, shall be of the same nationality of any such member, shall be a national of the State party to the

dispute or of the State whose national is a party to the dispute, shall have been designated to the Panel of

Arbitrators by either of those States, or shall have acted as a conciliator in the same dispute. ICSID

Convention, Art. 52(3).

38) ICSID Convention, Art. 52(3).

39) Updated Background Paper, supra n. 33, p. 24, ¶ 63.

40) ICSID Convention, Art. 52(6).

41) Updated Background Paper, supra n. 33, p. 31, ¶ 69.
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corruption on the part of a tribunal member; (iv) there was a serious departure from a

fundamental rule of procedure; and (v) the tribunal failed to state the reasons on which its

award is based.42)

Of these exclusive grounds, it has been reported that the manifest excess of the tribunal’s

powers, a serious departure from a fundamental rule of procedure, and the tribunal’s failure

to state reasons on which the award is based, are the most commonly invoked grounds for

annulment, and these grounds are often brought together by the applicant(s) for annulment.43)

More specifically, according to the ICSID background paper on annulment of awards, the

grounds of manifest excess of powers by the tribunal and the tribunal’s failure to state

reasons on which the award is based have been invoked the most.44) Out of the total of 52

annulment proceedings that the ICSID has reviewed, in 51 of these annulment proceedings,

the ground of manifest excess of tribunal’s powers has been argued, and the ground of

tribunal’s failure to state reasons in its award has been invoked in 50 of these annulment

proceedings. The next most commonly invoked ground for annulment, which is the ground

based on a serious departure from a fundamental rule of procedure, set forth in Article

52(1)(d), has been argued in 41 of the 52 annulment proceedings.45) On the other hand, the

ground of improper constitution of the tribunal has been alleged only in 5 of the 52

annulment proceedings. Fortunately for the users of the ICSID and also the international

investment arbitration community overall, the ground based on alleged corruption on the

member of the arbitral tribunal has not been invoked to date.46)

The first ground for annulment of an ICSID arbitral award is based on an improper

constitution of the arbitral tribunal.47) While the ICSID Convention or ICSID Arbitration

Rules do not specifically identify circumstances of improper constitution of arbitral

tribunals, this ground for annulment is much like the ground provided in Article

34(2)(a)(iv) of the Model Law for setting aside an arbitral award in that circumstances

where the tribunal was composed not in accordance with the parties’ agreement, or if a

tribunal member fails to meet certain conditions (i.e., nationality or expertise) of the

parties’ agreement, then this ground would be deemed satisfied.48)

42) ICSID Convention, Art. 52(1)(a)-(e), respectively.

43) Updated Background Paper, supra n. 33, p. 53, ¶ 75. These grounds are set forth in Article 52(1)(b), 52(1)(d),

and 52(1)(e), respectively.

44) Updated Background Paper, supra n. 33, p. 53.

45) Updated Background Paper, supra n. 33, p. 53, Chart.

46) Id.

47) ICSID Convention, Art. 52(1)(a).

48) Updated Background Paper, supra n. 33, p. 54, ¶ 77.
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Secondly, the ground for annulment based on the tribunal’s manifest excess of its power

set forth in Article 52(1)(b) of the ICSID Convention is like that of Article 34(2)(a)(iii) of

the Model Law, except that the tribunal’s excess of power must be “manifest” in order to

annul an ICSID award, whereas there is no such requirement to set aside the award

pursuant to the Model Law. As aforementioned, this ground for annulment of ICSID

awards is one of the most commonly invoked, and is applicable not only to circumstances

where a tribunal has acted beyond the scope of the parties’ arbitration agreement, such as

having decided issues that have not been raised before the tribunal, which go to the

jurisdictional matter, but also where the tribunal has failed to apply the proper law to the

dispute.49) It should be noted that a tribunal’s failure to apply the applicable law may

amount to a manifest excess of tribunal’s powers, but an erroneous application of the

applicable law does not rise to the level of manifest excess of powers warranting an

annulment, as the tribunal’s erroneous decision is not a ground for annulment.50)

Nevertheless, with respect to “egregious misapplication or misinterpretation of the law” by

tribunals, some ad hoc committees have decided that annulment of those awards was

warranted, while other committees have taken the view that such decisions to annul would

amount to an improper appellate review.

Thirdly, Article 52(1)(c) of the ICSID Convention provides another ground for annulment,

which is corruption on the part of a tribunal member. The Model Law does not have a

parallel ground to set aside an arbitral award based on allegations of arbitral tribunals’

corruption. If any party learns of misconduct due to any reasons for corruption by a

tribunal member, the party can also request disqualification of such arbitrator under Article

57 of the ICSID Convention. However, as aforementioned, no party has invoked this

ground to annul an ICSID award to date.

The fourth ground for annulment of an ICSID award is when there has been a serious

departure from a fundamental rule of procedure, as provided in Article 52(1)(d) of the

ICSID Convention. This ground is commonly understood to parallel with the conflict with

public policy ground for setting aside an arbitral award under the Model Law. This

ground for annulment is two-fold in that an ad hoc committee must determine first,

whether the arbitral tribunal’s departure from a rule of procedure was serious, and

secondly, whether that rule of procedure is fundamental.51) In addition, some ad hoc

49) Updated Background Paper, supra n. 33, p. 54, ¶ 81.

50) Updated Background Paper, supra n. 33, p. 57, ¶ 90.

51) Ad hoc committees over the years have recognized that among others, equal treatment of the parties, and an
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committees have found that such serious departure from a fundamental rules of procedure

by the tribunal must have had a material effect on the award to warrant an annulment of

such award.52)

The fifth and last ground for annulment of an ICSID award, the tribunal’s failure to

state reasons on which its award is based, is set forth in Article 52(1)(e) of the ICSID

Convention. While Article 31 of the Model Law also requires that tribunals state reasons

on which the award is based, the tribunal’s failure to do so is not a ground by which a

party may seek to set aside such award or seek refusal to recognize and/or enforce the

award.53) The underlying reasons for requiring tribunals to state the reasons on which the

award is based are so that the parties may be able to understand the tribunal’s reasoning.

Thus, the accuracy and/or persuasiveness of the legal reasoning and/or conclusions in an

arbitral award should not be relevant for ad hoc committees reviewing the application for

annulment of the award.54) However, some ad hoc committees have concluded that some

of reasoning that tribunals have provided had been insufficient and/or inadequate.55) The

original intentions behind requiring the tribunal provide reasoning in the award had been

satisfied as long as a reasonable person reading the award could follow from point A to

point B in the award.56) Therefore, it is apparent from some of the ad hoc committees’

conclusions that tribunals’ reasoning in their awards are inadequate and/or insufficient that,

these committees have gone beyond their limited roles of ensuring the presence of

independent and impartial tribunal as fundamental. Updated Background Paper, supra n. 33, p. 59-60, ¶ 99.

52) Wena Hotels Limited v. The Arab Republic of Egypt, ICSID Case No. ARB/98/4, Decision on Annulment, ¶

58 (5 February 2002) (Kerameus, Bucher, Orrego Vicuna); CDC Group plc v. Republic of the Seychelles,

ICSID Case No. ARB/02/14, Decision on Annulment, ¶ 49 (29 June 2005); Fraport AG Frankfurt Airport
Services Worldwide v. Republic of the Philippines, ICSID Case No. ARB/03/25, Decision on Annulment ¶

246 (23 December 2010).

53) The language of Article 31(2) of the Model Law is the following: “The award shall state reasons upon

which it is based, unless the parties have agreed that no reasons are to be given or the award is an award

on agreed terms under article 30.”

54) “Unreasoned awards can be annulled, because parties should be able to ascertain to what extent a tribunal’s

findings are based on a correct interpretation of the law and on a proper evaluation of the facts. However,

as long as reasons have been stated, even if incorrect, unconvincing or non-exhaustive, the award cannot be

annulled on this ground. Article 52(1)(e) does not permit any [i]nquiry into the quality or persuasiveness of

reasons.” Ioan Micula, Viorel Micula and others v. Romania, ICSID Case No. ARB/05/20, Decision on

Annulment, ¶ 135 (26 February 2016).

55) Patrick Mitchell v. Democratic Republic of the Congo, ICSID Case No. ARB/99/7, Decision on the

Application for Annulment of the Award, ¶ 21 (1 November 2006); Hussein Nuaman Soufraki v. United Arab
Emirates, ICSID Case No. ARB/02/7, Decision on Annulment, ¶¶ 122-26 (5 June 2007).

56) Maritime International Nominees Establishment v. Republic of Guinea, ICSID Case No. ARB/84/4, Decision

on Annulment (22 December 1989) (Sucharitkul, Borches, Mbaye), ¶ 5.09 (“the requirement to state reasons

is satisfied as long as the award enables one to follow how the tribunal proceeded from Point A to Point B

and eventually to its conclusion, even if it made an error of fact or of law.”).
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tribunals’ reasoning and delved into evaluating the persuasiveness and/or correctness of

tribunals’ reasoning. While it is commonly understood among the ad hoc committees that

tribunals’ contradictory reasoning in the awards amounts to having stated no reasons on

which their awards are based, so that contradictory reasoning may warrant an annulment,57)

no consensus has been reached regarding the committees’ decisions as to sufficiency and/or

adequacy of tribunals’ reasoning.

(3) Legal Nature of ICSID Award Annulment Proceedings

There has never been an appeals mechanism in arbitration, and annulment proceedings

are not and should not be an exception. According to the ICSID report, ad hoc

committees are cognizant that annulment proceedings are not remedies to cure incorrect

arbitral awards.58) Annulment committees understand that “[e]ven the most evident error of

fact in an award is not in itself a ground for annulment.”59) Thus, upon a successful

application for annulment of an award, any annulled portion of the award is rendered

void, without any modification to the content of the annulled portion(s).

1) Annulment Decisions and Implications on Finality of ICSID Awards

While there have been many annulment committees that have remained within their

limited roles by annulling awards only in exceptional cases, some committees have

engaged in rather extensive review of the substance of arbitral awards by going as far as

to replace tribunals’ decisions with the committees’ own conclusions because they

concluded that they were not in agreement with such awards. The primary exemplary

annulment decision that has been criticized for the ad hoc committee’s overly extensive

review of the tribunal’s award, is the annulment decision by the Klöckner I committee,

57) El Paso Energy International Company v. The Argentine Republic, ICSID Case No. ARB/03/15, Decision on

Annulment, ¶ 221 (22 September 2014) (“contradictory to a point to neutralize each other”); Malicorp Ltd. v.
Arab Republic of Egypt, ICSID Case No. ARB/8/18, Decision on Annulment, ¶ 45 (3 July 3 2013) (“an

award must be upheld unless the logic is so contradictory as to be as useful as no reasons at all”). Updated

Background Paper, supra n. 36, fn. 208.

58) “Annulment is not a remedy against an incorrect decision. An ad hoc committee may not in fact review or

reverse an ICSID award on the merits under the guise of annulment under Article 52.” Amco Asia Corp.
and others v. Republic of Indonesia (Amco II), ICSID Case No. ARB/81/1, Decision on the Applications by

Indonesia and Amco Respectively for Annulment and Partial Annulment, ¶ 1.17 (17 December 1992). “It is

incumbent upon ad hoc committees to resist the temptation to rectify incorrect decisions or to annul unjust

awards.” Amco II, ¶ 1.18. “The annulment proceeding is not an appeal and therefore, is not a mechanism to

correct alleged errors of fact or law that a tribunal may have committed.” Daimler Financial Services A.G.
v. Republic of Argentina, ICSID Case No. ARB/05/1, Decision on Annulment, ¶ 188 (7 January 2015).

59) Consortium R.F.C.C. v. Kingdom of Morocco, ICSID Case No. ARB/00/6, Decision of the ad hoc Committee

on the Application for Annulment of Consortium R.F.C.C., ¶ 222 (18 January 2006).
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among the first generation of annulment decisions.60) This had been the very first

annulment decision, and the committee had annulled the entire award after concluding that

it could not agree with the tribunal‘s conclusions, in light of its own analysis of the

applicable law of the case.61) While at the outset of its annulment decision, the committee

had set forth its understanding of the limited nature of annulment proceedings, its

conclusions on the annulment application have been heavily criticized for having gone

beyond the limited role of ad hoc committees in annulment proceedings.62) After the first

generation of annulment decisions, including this annulment decision, however, ad hoc

committees have reached more of a balanced approach in their decisions. Committees have

refrained from engaging in unnecessary analysis of the content of the awards by duly

remaining within the intended scope of annulment proceedings, giving deference to

discretion of arbitral tribunals and their decisions whenever appropriate, and by narrowly

construing the grounds for annulment.63)

Then, more recently in 2015, the ad hoc committee in the Tidewater case concluded

that the arbitral tribunal had erred in following its own reasoning and consequently,

annulled the portion of the damages that the tribunal erroneously calculated and replaced it

with the amount of damages that the committee calculated for reasons of procedural

economy.64) To be more concrete, the Tidewater tribunal had concluded that the value of

the expropriated business assets was USD 30 million based on 15 vessels and application

of 14.75% country risk. However, in the annulment proceeding, the Tidewater committee

found that the tribunal’s finding of USD 30 million was not conceivable based on the

tribunal’s reasoning in its award, and so it conducted its own calculations following the

tribunal’s reasoning and came up with the value of USD 19.997 million. Moreover,

because the committee concluded that the tribunal had failed to state reasons as to why it

determined that the expropriated value had been anything above USD 19.997 million (the

60) Klöckner Industrie-Anlagen GmbH et al. v. United Republic of Cameroon and Societe Camerounaise des
Engrais, ICSID Case No. ARB/81/2, Decision on Annulment (3 May 1985) (Lalive, El-Kosheri,

Seidl-Hohenveldern).

61) Id., ¶ 79.

62) Hi-Taek Shin, Annulment, in Building International Investment Law: The First 50 Years of ICSID, 699, 701

(Meg Kinnear, et. al, eds., Wolters Kluwer, 2016).

63) Wena Hotels Limited v. The Arab Republic of Egypt, ICSID Case No. ARB/98/4, Decision on Annulment (5

February 2002) (Kerameus, Bucher, Orrego Vicuna). For example, “This argument cannot be heard as a

ground for annulment based on Article 52(1)(e) because it invites this Committee to proceed to a

reexamination of the merits of the Award.” ¶ 99.

64) Tidewater Investment SRL and Tidewater Caribe, C.A. v. Bolivarian Republic of Venezuela, ICSID Case No.

ARB/10/5, Decision on Annulment (27 December 2015) (Yusuf, Abraham, Knieper).
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correct valuation according to the committee) and thereby annulled the portion of the

award beyond the amount of USD 19.997 million. It also upheld USD 19.997 million as

res judicata, despite the fact that such figure had not been presented before the tribunal or

in the arbitral award.65)

This sort of annulment decision, although it may be an outlier in the spectrum of all

annulment decisions to date, poses significant concerns with respect to finality of ICSID

arbitral awards because through such annulment decision, the Tidewater committee not only

reevaluated the tribunal’s award but also replaced the tribunal’s decision with its own

conclusion and upheld it as res judicata. Other ad hoc committees have made it clear that

while committees can extinguish res judicata, but on a question of merits they cannot

create a new one.”66) Changing the amount of (partial) damages owed to a disputing party

clearly goes to the merits of the case, and therefore, such annulment decision by the

Tidewater committee was unwarranted.

This is even more problematic because annulment decisions are final and binding

without being subject to any further review. Also, another dramatic consequence of the

Tidewater annulment decision was that the parties may no longer dispute the value of the

expropriated business. On the other hand, if the Tidewater committee had just annulled the

portion of the award that the committee determined the tribunal had failed to state reasons

for, then, the parties may have had the option to resubmit the issue regarding value of

expropriated assets to a newly constituted arbitral tribunal.

2) Uncertainty Caused by Annulment Proceedings

As has been discussed above, if awards are partially annulled by ad hoc committees,

parties may decide to resubmit the annulled parts of their dispute to a newly constituted

arbitral tribunal. In such cases, the finality of arbitral awards is inevitably compromised.

Also importantly, efficiency in the process no longer holds true under such circumstances.

Firstly, the constitution of an arbitral tribunal, as a key feature in arbitration, takes a lot

of time. So, it is needless to mention the additional time and monetary resources that get

spent on the arbitration proceeding with the newly constituted tribunal. Unless otherwise

agreed by the disputing parties, parties may be arbitrating their dispute for an unexpectedly

long period of time until all matters get resolved by the new arbitral tribunal.

65) Id.

66) MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ISCID Case No. ARB/01/7, Decision on

Annulment, ¶ 54 (21 March 2007).
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For instance, the parties in the aforementioned Klöckner case were not able to get a

final result in their dispute until about 10 years later, after having undergone two ICSID

arbitration proceedings.67) This sort of uncertainty over a long period of time, in addition

to other problematic issues, such as, substantive review of arbitral awards by non-tribunal

members, further compromises the integrity of the finality of arbitral awards.

As a possible solution for a recurring problem of this sort, it had been suggested that

the ICSID issue guidelines emphasizing the limited nature of Article 52, so that ad hoc

committees would annul awards only in exceptional circumstances.68) While such guidelines

may have an impact over a short period of time, the likelihood of any long-term effects

is questionable. This is because the main problem is not that annulment committees do not

understand that the scope of their review should be limited, as evident in the language of

problematic annulment decisions in the past. Thus, the ICSID emphasizing the limited

nature of annulment proceedings may send the message to the ICSID community that the

ICSID has acknowledged the seriousness of unnecessary and inappropriate reviews, but it

is hard to expect further subsequent impact. As history has shown, while the heavily

criticized first generation annulment decisions have served as lessons for the subsequent ad

hoc committees, rather extensive review of the substance of the awards has returned

recently.

Additionally, as arbitral tribunals are not bound by other arbitral awards, ad hoc

committees are not bound by other annulment decisions. Therefore, the potential effect that

can be expected of consistent commentary issued by the ICSID and renewed jurisprudence

on the limited nature of annulment proceedings is not that great. While being criticized in

the investment arbitration community may serve as a huge deterrent in overstepping the

bounds of limited scope of review, history has shown that criticism alone is not sufficient.

Thus, the integrity of awards may be better protected by some other means, such as an

official appellate mechanism in arbitration.

67) Klöckner had initiated the first ICSID arbitration in April of 1981, and the award was issued in October

1983. An application for annulment of this award was filed in February of 1984, and the Klöckner
committee annulled the award in its entirety in 1985. After resubmission of the matter before the newly

constituted tribunal, another application for annulment of the new award was filed, but the annulment was

rejected by the Klöckner II committee in May 1990.

68) Paul Friedland, Paul Brumpton, “Rabid Redux: The Second Wave of Abusive ICSID Annulments,” 27 Am.

U. Int’l L. Rev. 727, 759 (2012).
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Ⅳ. Can an Appellate Mechanism be a Possible

Solution?

In order to avoid the unnecessary, and more importantly, improper substantial review of

arbitral awards by the aforementioned various “limited” recourses against arbitral awards, it

may be best to implement some form of an appellate mechanism in the arbitral process.

Although the fundamental idea underlying arbitration is efficiency in the process, adopting

an appeals mechanism would be preferable over the undermining of finality of awards

taking place as a consequence of inappropriate application of the available exclusive

recourses against arbitral awards. If an appeals mechanism is implemented, parties’

expectations as to finality of the arbitral awards and efficiency in the process would get

adjusted accordingly.

While complex issues involving details as to the actual form and structure of an

appropriate appellate system remain for discussion at a later time, some of major points

are briefly highlighted here. First, it may be desirable to have the appellate review system

available to parties based on opt-in provisions. For instance, parties’ arbitration agreement

can include an agreement for appellate review of arbitral awards, or arbitral institutions

may have opt-in provisions in their arbitration rules for an appellate mechanism. The latter

option is advisable, as when parties are entering into an arbitration agreement, more likely

than not, they are not paying close attention to the content of such agreement because at

that point in time, no dispute has arisen between the parties. Also, if an appellate

mechanism is incorporated in institutional rules, then such may become a popular feature

of that arbitration institution, much like the ICC and award scrutiny process.

Secondly, scope of review is another critical issue. For simplicity, three different levels

of standard may be taken under consideration: (1) reversing an award if found that it does

not rest upon any appropriate legal basis or is based upon factual findings clearly

unsupported by the record, (2) the standard of review similar to that of appellate courts in

the jurisdiction, or (3) de novo review on both legal and factual determinations.69) It may

be best to limit the actions of the appellate body in the interests of the original intentions

69) Irene M. Ten Cate, “International Arbitration and the Ends of Appellate Review,” 44 J. of Int’l L. and
Politics 1109, 1159 (2012).
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underlying arbitration. Thus, a standard of review that is limited to correction of legal

errors and perhaps egregious factual determinations may be more appropriate. Also

importantly, an appellate body should not be empowered to order the tribunal to have

another arbitration proceeding and/or the like, similar to what an appellate court does after

reversing the lower court’s decision.

Additionally, there is no need to create legal precedent in arbitration. While some claim

that the lack of consistency in arbitral awards is a drawback in the system, such

complaint is heavily based on the assumption that there needs to be consistency and

predictability in the outcomes. If particular parties wanted such predictability and

consistency from established jurisprudence and settled legal precedent, then they may not

have necessarily selected arbitration as a means to resolve their disputes. The parties

agreed to be bound by an arbitral award issued by the particular arbitrators they selected,

pursuant to the rules and laws the parties chose to be bound by, instead of going the to

court for traditional litigation. Also, the fact that an arbitrator does not have to be an

attorney licensed to practice law needs to be kept under consideration as well. This is

because a non-attorney arbitrator should not be coerced into focusing so much on creating

case-law and following jurisprudence while sitting as an arbitrator to resolve one particular

dispute. Moreover, having to follow legal precedent in arbitration brings other issues to

light, such as, curtailing tribunals’ discretion in reaching their decisions.

Lastly, while precedent and the doctrine of stare decisis may provide some comfort in

increased predictability and consistency in the arbitral awards, these concepts are not easily

reconcilable with confidentiality deeply rooted in the arbitration process, especially in

traditional commercial arbitration. In order to even learn of what the precedent is, that

means that at the very least, awards and tribunals’ reasoning behind such awards must be

disclosed to non-parties as well.

ICSID arbitration proceedings, on the other hand, value transparency of the process, and

consequently, arbitral awards are posted on the ICSID website upon consent of the parties.

Therefore, predictability and consistency in ICSID awards may be more reasonably

expected because transparency has developed into an important aspect of the ICSID

process. So, having an appellate mechanism in investment arbitration that corrects legal

errors to a greater extent, such as, not following established jurisprudence, may be more

acceptable, when compared to commercial arbitration.70)

70) Some meaningful changes have already begun to appear recently. For instance, the Comprehensive Economic

and Trade Agreement (CETA), a trade agreement between the EU and Canada, is the first EU agreement
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In consideration of the above discussion, it is critical that any modifications to the

arbitral process should focus on making the system work better, remaining faithful to its

core values.

Ⅴ. Conclusion

One of the attractive features of arbitration, in comparison to litigation, is finality of

arbitral awards and proceedings due to the lack of an appeals mechanism in the process.

However, as discussed above, there are remedial measures against arbitral awards, if

misapplied, that amount to an appellate mechanism under the guise of exclusive recourses

which are not supposed to involve reexamination of the substance of the dispute and/or

the awards. In order to effectively respect the parties’ autonomy in choosing arbitration,

some of the key attractive features about arbitration, such as, efficiency of the proceedings

and finality of awards, should not unreasonably get compromised, and the importance of

giving deference to arbitral tribunals’ decisions and respecting tribunals’ discretion in

reaching those decisions should neither get overlooked nor undermined.

Therefore, it is suggested that an official appeals mechanism to review the legitimacy,

accuracy and/or consistency of arbitral awards in the arbitration process may be an

appropriate solution to prevent the improper extensive review of awards through the

currently available recourses against awards by those who are not duly charged with such

duty. While complex structural and other issues to consider for implementation of an

official appellate mechanism remain for discussion at a later time, in order to preserve the

efficiency of the process, some of major issues, such as limiting the scope of review of

an appellate body, have been highlighted in this article.

signed by the EU containing investment protection provisions. These investment provisions include a new

investment court system, among others. The investment court system is made up of a tribunal and an

appellate body, and it is substantially different from arbitration process. Mainly, the disputing parties cannot

choose their tribunal members, as they will be selected on a rotational basis from a group of judges,

appointed for a specified period of time by the CETA Joint Committee. This investment court was inspired

by the World Trade Organization Appellate Body. The CETA grounds for appeal, according to Article

8.28(2), are (a) that the tribunal has erred in the interpretation or application of the applicable law, (b) that

the tribunal has manifestly erred in the appreciation of the facts, including the appreciation of relevant

domestic law, or (c) those provided for in Article 52 of the ICSID Convention, in so far as they are not

covered by (a) and (b).
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ABSTRACT

The Integrity of Finality of International Arbitral Awards: International

Commercial and ICSID Arbitration Awards

Jung Won Jun

Efficiency in the arbitration proceedings and finality of arbitral awards have been key

attractive features of arbitration. While finality of awards is due to the fact that there is

no appeals mechanism in arbitration, other recourses that are available against arbitral

awards threaten the integrity of finality of arbitral awards. This article examines some of

these recourses, such as, setting aside of arbitral awards pursuant to the UNCITRAL

Model Law, scrutiny of draft awards by arbitration institutions, and annulment proceedings

of ICSID Convention awards and discusses the implications of these measures in relation

to assuring finality of arbitral awards in international commercial and investment arbitration

cases. In order to more effectively respect the disputing parties’ autonomy in choosing

arbitration, and also to give as much deference to arbitral tribunals’ decisions and their

discretion in reaching their decisions, it is proposed that an official appellate mechanism

would be preferred over the undermining of finality of arbitral awards that have been

taking place through the currently available exclusive recourses against arbitral awards.

Key Words : Finality of awards, international commercial arbitration, international investment

arbitration, ICSID Convention, annulment of awards, scrutiny of awards


