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An issue of human rights abuse in business emerged as a serious social problem recently not 

only in Korea, but also worldwide. However, the stipulations in ‘UNGPs’ and ‘OECD Guidelines’ 

do not provide a legally binding dispute settlement mechanism. Under these circumstances, it is 

very well timed that the Working Group on International Arbitration of Business and Human Rights 

recently published the Draft Hague Rules on Business and Human Rights Arbitration, which will be 

launched in December 2019 as an effective and efficient alternative to mediation or court litigation. 

This paper examines the purpose, the structure, and the unique features of the Draft Hague Rules, 

among other provisions, including 1) Inequality of Arms between the Parties, 2) Appointing 

Authority, 3) Presiding Arbitrator’s Qualification, 4) Evidentiary Procedures, 5) Remedy, and 6) 

Governing Law.
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Ⅰ. Introduction 

The UN Guiding Principles on Business and Human Rights (‘UNGPs’)1) provides that 

states have an obligation to make sure that effective judicial and non-judicial dispute 

resolution mechanisms are in place to address adverse impacts arising out of business 

activities.2) The UNGPs further stipulates that Businesses should provide for – or 

cooperate in – remedy if businesses would have caused or contributed to adverse 

impacts on human rights.3) 

Meanwhile, the OECD Guidelines for Multinational Enterprises (‘OECD Guidelines’) 

also provides that all the adhering countries to the OECD Guidelines should set up 

1) UN (2011), Guiding Principles on Business and Human Rights: Implementing the United Nations 
‘Protect, Respect and Remedy’ Framework, New York and Geneva: UN, pp. 1-35; The UNGPs were 

developed by Professor John Ruggie, the Special Representative of the Secretary-General, Kofi 

Annan of the UN in 2011 and The UNGPs consist of three Pillars which are the State Duty to 

Protect Human Rights,  the Corporate Responsibility to Respect Human Rights, and Access to 

Remedy. In case of the Pillar Ⅲ, the duty to provide effective and appropriate access to remedy is 

imposed on both the State and business enterprises

2) Bruno Simma, Diane Desierto & Martin Rodriguez et al. (2018), “International Arbitration of Business 

and Human Rights Disputes: Elements for Consideration in Draft Arbitral Rules, Model Clauses, and 

Other Aspects of the Arbitral Process”, p. 1, available at https://www.cilc.nl/cms/wp-content/uploads
/2019/01/Elements-Paper_INTERNATIONAL-ARBITRATION-OF-BUSINESS-AND-HUMAN-RIGHTS-DISPUTE

.font12.pdf (last visit on 25 July 2019).

3) Ibid.
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their National Contact Point (‘NCP’) to contribute to resolve disputes regarding 

implementation of the OECD Guidelines in specific instances in a manner that is 

impartial, predictable, equitable and compatible with the principles and standards of 

the OECD Guidelines.4) Accordingly, the NCP has been providing dispute resolution 

forum to settle disputes regarding the alleged breach of the OECD Guidelines including 

mediation.

In this regard, the UNGPs does not have its own dispute settlement mechanism such 

as the NCP under the OECD Guidelines. However, the 2011 revised OECD Guidelines 

introduced new Chapter on Human Rights adopting content of the UNGPs, it can be 

said that the NCP under the OECD Guidelines is also functioning as a dispute 

resolution tool for the UNGPs in practice. However, it is true that there is a limitation 

in that mediation employed in the NCP grievance mechanism that does not have a 

legally binding force on the parties unless they would not agree on a substantial 

solution. In addition, it is very difficult to provide effective and efficient dispute 

settlement mechanisms to enforce business and human rights duties and commitments, 

particularly regarding transnational disputes.5)

To address these problems, an independent group of international lawyers (the 

Working Group of the Business and Human Rights Arbitration Project)6) has been 

working on the possibility of utilizing international arbitration as a method of resolving 

disputes over obligations and commitments stemming from business-related human 

rights abuses since 2013.7) It was funded by the City of The Hague and supported by 

the Ministry of Foreign Affairs of the Netherlands.8) After extensive consultation with 

relevant stakeholders, the Working Group made a Drafting Team9) to elaborate the 

4) OECD (2011), OECD Guidelines for Multinational Enterprises, Paris: OECD Publishing, p. 72.

5) Bruno Simma, Diane Desierto & Martin Rodriguez et al. (2018), op. cit., p. 1.

6) The working Group is composed of Claes Cronstedt (Sweden), Jan Eijsbouts (Netherlands), Steven 

Ratner (U.S.), Martijn Scheltema (Netherlands), Robert Thompson (U.S.), and Katerina Yiannibas 

(Spain). Bruno Simma, Diane Desierto & Martin Rodriguez et al. (2018), op. cit., p. 1.

7) Martin Doe, Steven Rather and Katerina Yiannibas (2019), “Arbitrating Business and Human Rights 

Disputes: Public Consultation on the Draft Hague Rules on Business and Human Rights Arbitration”, 

Kluwer Arbitration Blog, available at http://arbitrationblog.kluwerarbitration.com/2019/06/27/arbitrating

-business-and-human-rights-disputes-public-consultation-on-the-draft-hague-rules-on-business-and-human-r

ights-arbitration/ (last visit on 26 July 2019).

8) Jan Eijsbouts (2018), “International Business and Human Rights Arbitration, a Trustworthy Remedy, 

available at https://www.maastrichtuniversity.nl/blog/2018/03/ international-business-and-human-rights-

arbitration-trustworthy-remedy (last visit on 25 July 2019).
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Draft Hague Rules on Business and Human Rights Arbitration (‘the Draft Hague Rules’) 

and the Drafting Team commenced its task in January 2018.10) As of 5 August 2019, 

the second consultation round is under process and the Drafting Team expects to 

launch the Hague Rules on Business and Human Rights Arbitration in December 201

9.11) This paper will introduce the unique features of business and human rights 

disputes contained in the Draft Hague Rules through comparative analysis with the 

2013 UNCITRAL Arbitration Rules on which the Draft Hague Rules is based.

Ⅱ. Overview of the Draft Hague Rules

1. Purpose of the Draft Hague Rules 

The Draft Hague Rules was promulgated in order to overcome legal and practical 

barriers encountered when bringing business and human rights (‘BHR’)  disputes via 

the existing dispute resolution mechanisms, particularly national courts.12) To be more 

concrete, barriers to resolve transnational adverse BHR-related disputes in national 

courts include ⅰ) the risk that the competent national court may be unable to deal 

with those complex BHR-related cases, ⅱ) the risk that the parent company of an 

entity responsible for an infringement on human rights may be insulated from liability 

for the actions of its subsidiaries abroad because of jurisdictional barriers or legal 

principles, and ⅲ) the overwhelming costs of litigation etc.13)

Under these circumstances, it is clear that a set of BHR-specific arbitration rules 

needs to be developed. In this regard, the Draft Hague Rules is expected to provide 

a useful non-judicial remedy for those affected by the human rights impacts of 

 9) The Drafting Team was lead by Judge Bruno Simma along with other 14 experts with diverse 

professional backgrounds (academic, business, civil society, arbitral institutions, legal circles etc.) 

and expertise in arbitration, human rights, litigation, supply chain management (SCM) and so on. 

Martin Doe, Steven Rather and Katerina Yiannibas (2019), op. cit., p. 1.

10) Ibid.

11) Bruno Simma, Diane Desierto & Martin Rodriguez et al. (2019), “Summary of Sounding Board 

Consultation Round 1 – Results: Elements Paper on the Hague Rules on Business and Human 

Rights Arbitration”, p. 3, available at https://www.cilc.nl/cms/wp-content/ uploads/2019/06/Summary

-Paper-Sounding-Board-Consultation-Round-1-%E2%80%93-Results.pdf (last visit on 26 July 2019).

12) Martin Doe, Steven Rather and Katerina Yiannibas (2019), op. cit., p. 1.

13) Bruno Simma, Diane Desierto & Martin Rodriguez et al. (2018), op. cit., p. 2.
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business activities as provided in Pillar Ⅲ14) of the UNGPs, alongside a strategy for 

businesses to manage human rights risks within its supply chain, as set forth in Pillar 

Ⅱ15) of the UNGPs.16) 

2. Structure of the Draft Hague Rules

As mentioned above, the Draft Hague Rules are based on the UNCITRAL Arbitration 

Rules, with some modifications which are necessary to address certain issues that can 

arise in BHR-related disputes.17) The table clearly shows that how much the Draft 

Hague Rules adopted the provisions contained in the UNCITRAL Arbitration Rules.

<Table 1> Structure of Draft Hague Rules and UNCITRAL Arbitration Rules

14) Principle 31 (Effectiveness Criteria for Non-Judicial Grievance Mechanisms) of the Pillar Ⅲ of the UNGPs 

stipulates that non-judicial grievance mechanisms, both State-based and non-State-based, should be 

legitimate, accessible, predictable, equitable, transparent, rights-compatible, and being a source of 

continuous learning to ensure their effectiveness.

15) Principle 11 of the Pillar Ⅱ of the UNGPs sets forth that “Business enterprises should respect human 

rights. This means that they should avoid infringement on the human rights of others and should 

address adverse human rights impacts with which they are involved.” In addition, Principle 13(b) 

of the Pillar Ⅱ of the UNGPs provides that “The responsibility to respect human rights requires 

that business enterprises seek to prevent or mitigate adverse human rights impacts that are directly 

linked to their operations, products or services by their business relationships, even if they have 

not contributed to those impacts.” In this vein, it is worthy to note that “business relationships” 

must be understood to include relationships with business partners, entities in its value chain, and 

any other non-State or State entity directly linked to its business operations, products or services.

16) Martin Doe, Steven Rather and Katerina Yiannibas (2019), op. cit., p. 1.

17) The Draft Hague Rules (2019), Introductory Note, p. 1.

UNCITRAL Arbitration Rules Draft Hague Rules

Preamble

Section Ⅰ.

Introductory

rules

Art. 1(Scope of application)

Art. 2(Notice and calculation

of periods of time)

Art. 3(Notice of Arbitration)

Art. 4(Response to the

Notice of arbitration)

Art. 5(Representation and

assistance)

Art. 6(Appointing authority)

Section Ⅰ.

Introductory

rules

Art. 1(Scope of application)

Art. 2(Notice and calculation

of periods of time)

Art. 3(Notice of Arbitration)

Art. 4(Response to the Notice

of arbitration)

Art. 5(Representation and

assistance)

Art. 6(Appointing authority)
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UNCITRAL Arbitration Rules Draft Hague Rules

Preamble

Section Ⅱ.

Composition of

the arbitral

tribunal

Art. 7(Number of arbitrators)

Arts. 8 to 10(Appointment

of arbitrators)

Arts. 11 to 13(Disclosure by

and challenge of

arbitrators)

Art. 14(Replacement)

Art. 15(Repetition of

hearings in the event

of the replacement of

an arbitrator)

Art. 16(Exclusion of liability)

Section Ⅱ.

Composition of

the arbitral

tribunal

Art. 7(Number of arbitrators)

Arts. 8 to 10-bis(Appointment

of arbitrators)

Arts. 11 to 13(Disclosure by

and challenge of

arbitrators)

Art. 14(Replacement)

Art. 15(Repetition of hearings

in the event of the

replacement of an

arbitrator)

Art. 16(Exclusion of liability)

Section Ⅲ.

Arbitral

proceedings

Art. 17(General provisions)

Art. 18(Place of arbitration)

Art. 19(Language)

Art. 20(Statement of claim)

Art. 21(Statement of defence)

Art. 22(Amendments to the

claim or defence)

Art. 23(Pleas as to the

jurisdiction of the

arbitral tribunal)

Art. 24(Further written

statements)

Art. 25(Period of time)

Art. 26(Interim measures)

Art. 27(Evidence)

Art. 28(Hearings)

Art. 29(Experts appointed by

he arbitral tribunal)

Art. 30(Default)

Art. 31(Closure of hearings)

Art. 32(Waiver of right to

object

Section Ⅲ.

Arbitral

proceedings

Art. 17(General provisions)

Art. 17-bis(Multiparty claims)

Art. 18(Place of arbitration)

Art. 19(Language)

Art. 20(Statement of claim)

Art. 21(Statement of defence)

Art. 22(Amendments to the

claim or defence)

Art. 23(Pleas as to the

jurisdiction of the

arbitral tribunal)

Art. 23-bis(Pleas as to claims

or defences manifestly

without merit)

Art. 24(Further written

statements)

Art. 24-bis(Submission by a

third person)

Art. 25(Period of time)

Art. 26(Interim measures)

Art. 26-bis(Emergency

arbitrator)

Art. 27(Evidence)

Art. 28(Hearings)

Art. 29(Experts appointed by

he arbitral tribunal)

Art. 30(Default)

Art. 31(Closure of hearings)

Art. 32(Waiver of right to

object)
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UNCITRAL Arbitration Rules Draft Hague Rules

Preamble

Section Ⅳ.

The award

Art. 39(Decisions)

Art. 40(Form and effect of

the award)

Art. 41(Applicable law,

amiable compositeur)

Art. 42(Settlement or other

grounds for termination)

Art. 43(Interpretation of the

award)

Art. 44(Correction of the

award)

Art. 45(Additional award)

Art. 46(Definition of costs)

Art. 47(Fees and expenses

of arbitrators)

Art. 48(Allocation of costs)

Art. 49(Deposit of costs)

Section Ⅳ.

Transparency

Art. 33(Scope of application

of transparency

provision)

Art. 34(Publication of information

at the commencement

of arbitral proceedings)

Art. 35(Publication of

documents)

Art. 36(Public hearings)

Art. 37(Exception to

transparency)

Art. 38(Repository of

published information)

Annex

Model arbitration clause for

contracts, Possible waiver

statement etc.

Section Ⅴ.

The award

Art. 39(Decisions)

Art. 40(Form and effect of

the award)

Art. 41(Applicable law,

amiable compositeur)

Art. 42(Settlement or other

grounds for termination)

Art. 43(Interpretation of the

award)

Art. 44(Correction of the

award)

Art. 45(Additional award)

Art. 46(Definition of costs)

Art. 47(Fees and expenses

of arbitrators)

Art. 48(Allocation of costs)

Art. 49(Deposit of costs)

UNCITRAL

Rules on

Transparency

in Treaty-

based

Investor

-State

Arbitration

Art. 1(Scope of application)

Art. 2(Publication of

information at the

commencement of

arbitral proceedings

Art. 3(Publication of

documents)

Art. 4(Submission by a third

person)

Section Ⅵ.

Miscellaneous

provisions

Art. 50(Third party funding)

Art. 51(Mediation)

Art. 52(Expedited Arbitration)
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The Draft Hague Rules is composed of 6 Sections with 52 articles, as well as a 

separate Code of Conduct, which consists of 5 provisions. Specifically, the Draft Hague 

Rules adopted the text of Section Ⅰ(Introductory rules) of the UNICTRAL Arbitration 

Rules without any changes, in Section Ⅰ. The same goes for Section Ⅱ(Composition 

of  the arbitral tribunal) but the Draft Hague Rules introduced a wholly new article on 

the selection of the arbitrators in Art. 10-bis. 

As like Section Ⅱ, the Draft Hague Rules added 4 new provisions in Section Ⅲ 

(Arbitral Proceedings), which are Art. 17-bis (Multiparty claims), Art. 23-bis (Pleas as to 

claims or defences manifestly without merit), Art. 24-bis (Submission by a third 

person), and Art. 26-bis (Emergency Arbitrator). In this regard, Art. 17-bis was created 

to address multiparty claims, which is likely to happen in the Draft Hague Rules. In 

case of the UNCITRAL Arbitration Rules, only a single paragraph on joinder is provided 

in Art. 17 (General Provision). Art. 23-bis of the Draft Hague Rules was newly created 

aimed at providing an expedited procedure to dispose of claims or defence manifestly 

without merit at an early stage of an arbitration.18) Art. 24-bis is adopted largely from 

18) The Draft Hague Rules (2019), Commentary on Art. 23-bis, p. 32.

UNCITRAL Arbitration Rules Draft Hague Rules

Preamble

Art. 5(Submission by a

non-disputing Party to

the treaty

Art. 6(Hearings)

Art. 7(Exceptions to

transparency

Art. 8(Repository of

published information)

Code of

Conduct

Definitions

Art. 1(General Duties)

Art. 2(Duty of Disclosure)

Art. 3(Independence and

Impartiality of Arbitrators)

Art. 4(Duties of Arbitrators,

Candidates and Former

Arbitrators

Art. 5(Confidentiality)

Source: Author, referring to Draft Hague Rules and 2013 UNCITRAL Arbitration Rules
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Art. 4 of the UNCITRAL Transparency Rules, with the addition in paragraph 4 of a 

specific right to make written submission granted to the State of nationality of the 

parties, the State on whose territory the conduct that lead to the claim arose, and the 

State parties to any treaties applicable to the arbitration.19) Art. 26-bis of the Draft 

Hague Rules took an emergency arbitrator system to address any matter of urgent 

interim relief where it gave rise to the incident before the composition of the arbitral 

tribunal, which is not contained in the UNCITRAL Arbitration Rules.

In case of Section Ⅳ (Transparency) of the Draft Hague Rules, most of provisions 

were largely taken from those of the UNCITRAL Transparency Rules with modifications 

to reflect some specific aspects of BHR-related disputes in the body of the Draft Hague 

Rules, whereas provisions on transparency are stipulated in the UNCITRAL Rules on 

Transparency in Treaty-based Investor-State Arbitration separate from the UNCITRAL 

Arbitration Rules.

The Draft Hague Rules took the text of Section Ⅳ (The award) of the UNICTRAL 

Arbitration Rules without any changes, in Section Ⅴ, with only different numbering of 

articles.

The Draft Hague Rules adopted new provisions, ⅰ) Art. 50(Third party funding), ⅱ) 

Art. 51(Mediation), and ⅲ) Art. 52(Expedited Arbitration) in Section Ⅵ (Miscellaneous 

provisions), which are not contained in the UNCITRAL Arbitration Rules. Art. 50 of the 

Rules deals with third party funding which has been widely used both in commercial 

and treaty-based investment arbitration recently. Considering the high possibility for 

third party funding in BHR disputes, the legitimacy of arbitration under this Rules 

depends on transparency of the interest of the parties to the claims.20) In case of Art. 

51 of the Draft Hague Rules, it establishes a framework for mediation which can occur 

in parallel to or in conjunction with arbitration under the Draft Hague Rules.21) This 

provision was taken from or inspired by the CEDR Rules for the Facilitation of 

Settlement in International Arbitration22) and the UNCITRAL Conciliation Rules.23) Its 

content appears almost same with Art. 39 (Mediation) of the 2016 Domestic Arbitration 

19) The Draft Hague Rules (2019), Commentary on Art. 24-bis, p. 35.

20) The Draft Hague Rules (2019), Commentary on Art. 50, p. 69.

21) The Draft Hague Rules (2019), Commentary on Art. 51, p. 70.

22) Webpage of the CEDR, available at https://www.cedr.com/about_us/arbitration_commission/Rules.pdf 

(last visit on 27 July 2019).

23) The Draft Hague Rules (2019), Commentary on Art. 51, p. 70.



12 Journal of Arbitration Studies, Vol. 29 No. 3

Rules of the Korean Commercial Arbitration Board (KCAB)24). According to the 

commentary of Art. 51 of the Draft Hague Rules, this provision should be read in 

conjunction with Preamble, paragraph 4, Art. 1(6) and Art. 17(3) of the Rules. Lastly, 

Art. 52 of the Rules provides for expedited arbitration procedure to meet the need for 

the fast and efficient resolution of disputes with a simpler nature and with a modest 

claimed amount, which is EUR 500,000.25) At this point, it is noteworthy that there 

would be a high potential for the parties to the NCP grievance mechanism, which is 

based on mediation, would be able to move up to BHR arbitration if they would fail 

to settle in the NCP procedure. In addition, this provision will allow the parties to the 

BHR arbitration to use the NCP specific instance procedure during the arbitration if 

they would agree to do so. 

Ⅲ. Unique Features of the Draft Hague Rules 

1. Introduction

In the Chapter Ⅱ, this paper examined changes between the Draft Hague Rules and 

the UNCITRAL Arbitration Rules in the context of the structure. In this Chapter, this 

paper will discuss unique features of the Draft Hague Rules in relation to BHR-related 

substantial issues which differ from other commercial arbitration rules. If the authors 

will sum up key modifications from the UNCITRAL Arbitration Rules to reflect 

BHR-related elements, it would be summarized as indicated in the table below.

<Table 2> Draft Hague Rules’ Key Modifications from the UNCITRAL Rules

24) Webpage of KCAB, available at https://www.cedr.com/about_us/arbitration_commission/Rules.pdf 

(last visit on 28 July 2019).

25) The Draft Hague Rules (2019), Commentary on Art. 52, p. 71.

No. Content of the Modifications Provision(s)

1
Facilitating Mediation including OECD NCP System in particular &

Emphasizing the complementarity of arbitration

Arts. 1(6), 17(3),

42, and 51

2
Addressing the inequality of arms which may occur in BHR-related

disputes

inter alia, Arts. 5(2),

20(4), 24, 27(2),

and 27(4)
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As seen in the <table 2> above, the Draft Hague Rules tried to reflect unique 

features of disputes in relation to adverse human rights impact arising out of business 

activities as much as it could in the Rules. This paper will discuss 6 issues, among 

others, which the authors consider it to be the most unique and directly related 

features of BHR disputes below in turn.

No. Content of the Modifications Provision(s)

3 Designating the PCA as the default appointing authority Art. 6

4
Addressing procedures for multiparty claims and joinder by third

parties
Art. 17-bis

5
Adding a procedure for the early dismissal of claims or defence

manifestly without merit
Art. 23-bis

6
Making the arbitration tribunal’s authority over interim measures

more powerful, and at the same time more flexible
Art. 26

7 Adopting an emergency arbitrator system Art. 26-bis

8 Providing specialized evidentiary procedures
Arts. 27, 28, and

30(3)

9

Addressing measures to protect the identity of parties, counsel, and

witnesses in case that such protections are required by the

circumstances of the case, while ensuring due process is preserved

for all the parties

Arts. 17(5),

28(3), and 37(5)

10 Stipulating on transparency and third party participation
Arts. 24-bis and

33-38

11 Adding tailored provisions on remedy in the BHR context Art. 40

12
Stipulating rules on governing law that enhance flexibility and party

autonomy
Art. 41

13
Setting forth rules to protect public interest with regard to

confidential settlements
Art. 42(1)

14
Addressing nuanced rules as to costs and deposits that reassure the

arbitral tribunal to sensitive to the interests of access to justice
Arts. 46-49

15
Adopting an expedited arbitration for small claims (under EUR

500,000)
Art. 52

16
Adopting a Code of Conduct that reflects the highest standards for

independence and impartiality in international dispute resolution
Annex

Source: Martin Doe, Steven Rather and Katerina Yiannibas (2019), op. cit., pp. 2-3.
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2. Unique Features of the Draft Hague Rules regarding BHR 

Disputes

(1) Inequality of Arms

In many cases, there will be a situation where a party is unrepresented and has 

limited legal knowledge and financial resources. In this regard, we can suppose an 

arbitration case between an individual right-holder and a company, and also an 

arbitration started by a multinational enterprises against a small supplier based on an 

arbitration clause contained in their supply agreement. There may be high potential 

that it can give negative effects on the overall fairness of the arbitration.26) 

Accordingly, the Draft Hague Rules provides that the arbitral tribunal shall endeavor, 

without compromising its independence and impartiality, to make sure that the 

unrepresented party can have a chance to present its case in an effective and fair 

manner.27) Furthermore, Art. 20(4) stipulates that “The statement of claim should, as far 

as possible, be accompanied by all documents and other evidence relied upon by the 

claimant or contain references to them.”[Emphasis added] The expression “as far as 

possible” is used as a safeguard to strike a balance between situations of economic or 

power imbalance and impartiality. This provision allows the arbitral tribunal to 

consider the potential imbalance and may admit any claim if it deems appropriate even 

if it would not be accompanied by certain evidence, or the tribunal would be able to 

order the production of evidence to the relevant party. In addition, the tribunal may 

also set requirements regarding the length and form of such statements to provide a 

fair and efficient process in the arbitration.28) Art. 27(2) and 27(4) of the Draft Hague 

Rules also seeks to strike a balance among many elements in relation to the taking of 

evidence, particularly fairness, efficiency and cultural appropriateness.29) 

(2) Appointing Authority

In accordance with Art. 2(a) of the 2006 UNCITRAL Model Law, arbitration is 

26) The Draft Hague Rules (2019), Commentary on Art. 5(2), p. 11.

27) The Draft Hague Rules (2019), Art. 5(2).

28) The Draft Hague Rules (2019), Art. 24.

29) The Draft Hague Rules (2019), Commentary on Art. 27(2), p. 43.
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defined as “any arbitration whether or not administered by a permanent arbitral 

institution.” It means that the arbitration is usually divided into two types, those are ad 

hoc arbitration and institutional arbitration. In practice, where the parties agree on an 

ad hoc arbitration in which any permanent arbitral institution does not involve in the 

arbitration, parties to an ad hoc arbitration are likely to designate the UNCITRAL 

Arbitration Rules to govern their arbitration instead of establishing their own rules of 

procedure. 

Whereas an ad hoc arbitration has some advantages such as cost saving and 

flexibility, it also has disadvantages that the arbitration process can be seriously 

delayed if one of the parties fails or refuse to participate in the proceedings, for 

instance, by refusing to appoint an arbitrator.30)

The fact that the Draft Hague Rules are based on the UNCITRAL Arbitration Rules 

means that the Draft Hague Rules has envisaged an ad hoc arbitration proceedings 

than an institutional arbitration. It is evidenced by Art. 6 of the Draft Hague Rules 

providing that “Unless the parties have already agreed on the choice of another 

appointing authority, the appointing authority shall be the Secretary-General of the 

Permanent Court of Arbitration (‘PAC’)”31). The commentary to Art. 6 of the Draft 

Hague Rules explains the reason of the designation of the PCA as appointing authority 

that the PCA has intergovernmental nature and experience in BHR disputes.

 However, it is noteworthy that BHR-related arbitration under the Draft Hague 

Arbitration Rules also can be conducted in an arbitral institution – for instance, the 

KCAB - if the parties would agree on a certain arbitration institution. In fact, there was 

a case in which the parties agreed on the KCAB as the arbitral institution and on the 

UNCITRAL Arbitration Rules to applicable to the arbitration proceedings. In this case, 

if the parties to the arbitration would fail to appoint any arbitrator, the KCAB should 

request for the appointment of the arbitrator to the appointing authority agreed 

between the parties.

30) Nigel Blackaby, Constantine Partasides, Alan Redfern and Martin Hunter (2009), Redfern and Hunter 
on International Arbitration, the 5th Ed., Oxford: Oxford University Press, p. 54.

31) The PCA was established in 1899 to facilitate arbitration and other forms of dispute resolution between 

states, the PCA has developed into a modern, multi-faceted arbitral institution perfectly situated to 

meet the evolving dispute resolution needs of the international community.
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(3) Presiding Arbitrator's Qualification

The Draft Hague Rules upholds the autonomy of the parties in the choice of their 

party-appointed arbitrators. The Art. 10-bis(3), however, provides that the presiding 

arbitrator is specifically required to demonstrate his or her expertise in international 

dispute resolution and in the subject matter of the dispute, for instance, BHR-related 

law and practice, relevant national and international law and knowledge of the 

pertinent field or industry.32) It is said that human rights NGOs have a view that 

commercial arbitrators have neither the sensitivity nor the expertise to BHR-related 

matters to give victims a sense of comfortability and relieved feeling before an arbitral 

tribunal.33)

(4) Evidentiary Procedures

As already briefly mentioned above, Art. 27 of the Rules attempts to strike a balance 

in relation to the taking of evidence taking into consideration fairness, efficiency and 

cultural appropriateness, as with other provisions such as Arts. 17, 20 and 24 of the 

Draft Hague Rules.34)

The most unique feature in evidentiary procedures involves witness examination. 

Art. 28 (Hearing) of the Draft Hague Rules provides that “witnesses, including expert 

examination, may be heard under the conditions and examined in the manner set by 

the arbitral tribunal. If the legitimate interest of a witness based on a genuine 

demonstrated fear requires restriction of the representatives of the parties who are 

informed of the identity of the witness, the arbitral tribunal may order such restriction.” 

This provision allows the arbitral tribunal to take specific actions to protect witnesses. 

It may include a certain measure such as the non-disclosure of the identity or 

whereabouts of a witness to the public or the other party.35) Meanwhile, it is 

wondering what “a genuine demonstrate fear” means in the provision. The commentary 

of Art. 28 of the Draft Hague Rules explains that “genuine fear” should be understood 

as a subjective fear of harm to the relevant person or his or her living. It further 

32) The Draft Hague Rules (2019), Art. 10-bis(3).

33) Jan Eijsbouts (2018), op. cit.
34) The Draft Hague Rules (2019), Commentary on Art. 27(2), p. 43.

35) The Draft Hague Rules (2019), Commentary on Art. 28, p. 45.
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clarifies that it can amount to “genuine fear” even if any witnesses in a similar situation 

have testified without revenge against them [Emphasis added].36)

Art. 30(3) provides that “If a party, duly invited by the arbitral tribunal to produce 

documents, exhibits or other evidence, fails to do so within the established period of 

time, without showing suffering cause for such failure, the arbitral tribunal may draw 

the consequences it deems appropriate and make the award on the evidence before it. 

[Emphasis added]” This provision should be understood that the arbitral tribunal may 

reflect the consequences of non-cooperation of a party, mostly businesses, in the 

production of any important evidence in the award if the arbitral tribunal considers to 

be appropriate. This provision is aimed at reinforcing the similar one in the last 

sentence of Art. 27(4) of the Draft Hague Rules.37)

(5) Remedy 

Differing from usual commercial arbitration, the effective remedy of business-related 

human rights infringement needs a much wider range of remedies than merely an 

award of damages, particularly in order to ensure non-repetition.38) Reflecting these 

unique feature of BHR-related disputes, the Draft Hague Rules allows the arbitral 

tribunal to order non-monetary relief available under applicable law, such as 

“restitution, rehabilitation, satisfaction, specific performance and the provision of 

guarantees of non-repetition.”39) The illustrative list of non-monetary relief was largely 

taken from the commentary to Principle 25 of the UNGPs.40) In addition, Art. 40(2) 

also grants the arbitral tribunal to make non-binding recommendations, for instance, 

additional options for satisfaction and moral redress.41) It further provides that the 

arbitral tribunal to consider the proportionality and cultural appropriateness of its 

awards. According to the commentary to Art. 40(2), it explains the concept of 

36) Ibid., pp. 45-46.

37) Ibid., p. 48.

38) Bruno Simma, Diane Desierto & Martin Rodriguez et al. (2018), op. cit., p. 16.

39) The Draft Hague Rules (2019), Art. 40(2).

40) The commentary to Principle 25 of the UNGPs stipulates that “[...] Remedy amy include apologies, 

restitution, rehabilitation, financial or non-financial compensation and punitive sanctions (whether 

criminal or administrative, such as fines), as well as the prevention of harm through, for example, 

injunctions or guarantees of non-repetition [...]”.

41) The Draft Hague Rules (2019), Commentary to Art. 40(2), pp. 57-58.
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proportionality as the relationship between the harm and the remedy.

Moreover, Art. 40(3) stipulates that “[...] Subject to Article 1, paragraph 4, the arbitral 

tribunal may, at the request of a party, stipulate any penalty, monetary or otherwise, 

it deems appropriate for non-compliance with any non-monetary relief contained in its 

award.”[Emphasis added] The expression of “monetary or otherwise” is stipulated to 

allow the arbitral tribunal to order a broad range of sanctions, such as those affecting 

the reputation of the non-complying party, to make sure compliance with the arbitrator 

tribunal’s decisions.42) In this regard, arbitrators are required special attention in 

rendering the award to be duly recognized and enforced by the competent national 

courts. For instance, there was a case that an arbitral award has been refused to 

enforce by the Seoul District Court on the ground that the award was not specific 

enough to be practically executed.43) However, the Seoul High Court has overturned 

the decision holding that the award is still valid even though it is not specific enough 

to be practically executed.44) A lesson from this case is that arbitrators need to ensure 

the possibility of enforcement of an arbitral award pursuant to the applicable law of 

the country in which the award is supposed to be enforced. In this vein, the authors 

would like to suggest to establish any system for the scrutiny of awards, particularly in 

order to enhance the potential of enforcement of the award, as like one operated by 

the ICC International Court of Arbitration.

Art. 40(4) of the Draft Hague Rules adopted a specific provision stipulating that “The 

arbitral tribunal shall state the reasons upon which the award is based, and shall 

[ensure][satisfy] that the award is human-rights compatible.”[Emphasis added] This 

provision imposes the arbitral tribunal the duty to ensure the award in human-rights 

compatible which was taken from Principle 31 of the UNGPs.45) It also aimed at 

linking the requirement of rights-compatibility to the general requirement of reasons for 

the award.46) In this regard, the commentary of Art. 40(4) of the Draft Hague Rules 

42) Ibid., p. 58.

43) Seoul Central District Court Decision 2012GaHap15979 rendered on 31 January 2013.

44) Seoul High Court Decision 2012Na88930 rendered on 16 August 2013; Douglas Thompson (2014), 

“Seoul court recognises award that can’t be executed”, Global Arbitration Review, available at 
https://globalarbitrationreview.com/article/1033082/seoul –court-recognises-award-that-can%E2%80%99t-

be-executed (last visit on 1 August 2019).

45) The Draft Hague Rules (2019), Commentary to Art. 40(2), p. 58; Principle 31(g) of the UNGPs requires 

the arbitral tribunal to ensure that outcomes and remedies coincide with internationally recognized 

human rights.
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explains that “this requirement is one of form, as part of the general requirement of 

reasons, and not of applicable law.” However, the arbitral tribunal should be cautious 

that it does not mean arbitrators need not consider the possibility of enforcement of 

the award in reasoning on human rights compatibleness.

(6) Governing Law 

Art. 41(1) of the Draft Hague Rules addresses the matter of the applicable law where 

the parties designated the law, rules of law or standards to govern the substance of 

the dispute [Emphasis added]. In case of Art. 41(2) of the Rules, it deals with the 

situation where there is no agreement on the choice of law and it stipulates that “the 

arbitral tribunal shall apply the law or rules of law which it determines to be 

appropriate.” [Emphasis added] The commentary of Art. 41 explains that the parties as 

well as the arbitral tribunal may designate or apply rules originated fro different legal 

systems or even from non-national sources such as UNIDROIT Principles of 

International Commercial Contracts (PICC)47) than one legal system as national 

international private law often requires.48) The Draft Hague Rules explains the reason 

why it specifically included the terms “law, rules of law or standards” in Art. 41 stating 

that it attempted to provide “the parties and the arbitral tribunal with the broadest 

possible flexibility in choosing the normative sources from which the applicable law is 

drawn, including, for example, industry or supply chain codes of conduct or other 

relevant business and human rights norms.” As regards “rues of law or standards” 

contained in Art. 41 of the Rules, it may include BHR-related international norms such 

as, among others, the UNGPs, the OECD Guidelines for Multinational Enterprises, ILO 

Tripartite Declaration Concerning Multinational Enterprises and Social Policy, ILO 

Declaration on Fundamental Principles and Rights at Work etc.

46) Ibid.
47) For more detailed information about the PICC, please refer to Keon-Hyung Ahn (2011), A Study on 

the Application of the UNIDROIT Principles of International Commercial Contracts in International 
Commercial Arbitration (Doctoral Dissertation), Seoul: SungKyunKwan University, pp. 1-229.

48) The Draft Hague Rules (2019), Commentary to Art. 41, p. 59.
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Ⅳ. Conclusion

An issue of human rights abuse emerged as a serious social problem recently in 

Korea. “Gapjil” (“power trip” in Korean) incident of Namyang Dairy Products Co., Ltd. 

toward their distributors” in 2013 gave rise to consumers’ boycott and resulted in being 

deprived of the position of the industry leader. Most recently, Korean Air family’s “Nut 

Rage” and “Bottle Rage” cases brought about the failure of the owner’s reappointment 

as inside director of the company in 2019. These cases are the best examples showing 

how businesses’ human rights abuses can cause public indignation and do severe harm 

to them in the context of their reputation and management. International community 

has sought to address these problems, for instance, the NCP under the OECD 

Guidelines has been providing dispute resolution forum to settle disputes regarding the 

alleged breach of the OECD Guidelines containing  mediation proceedings. However, 

mediation has a disadvantage that it has no legally binding force unless the disputing 

parties would not agree on a solution in substance.

Under these circumstances, it is glad to hear that an independent group of international 

lawyers (the Working Group on International Arbitration of Business and Human 

Rights) recently published the Draft Hague Rules on Business and Human Rights 

Arbitration. The Rules are currently in the consultation process and the Drafting Team 

of the project expects to launch the Draft Hague Rules in December 2019. Issues 

connected to BHR arbitrations under auspices of the Draft Hague Rules are expected 

to be an effective and efficient alternative to mediation or court litigation even though 

competent courts are available, by providing faster proceedings and arbitral awards that 

can be enforceable throughout the globe in accordance with the New York Convention.

This paper examines the purpose, the structure, and unique features of the Draft 

Hague Rules, among other provisions, including 1) Inequality of Arms between the 

Parties, 2) Appointing Authority, 3) Presiding Arbitrator’s Qualification, 4) Evidentiary 

Procedures, 5) Remedy, and 6) Governing Law. 

The authors hope that this paper will provide an opportunity for government 

agencies, businesses, academia, NGOs and civil society, international organizations, 

arbitral institutions to pay attention to the main content and issues of the Draft Hague 

Rules and support its Rules.
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