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There are various factors to consider when parties to an international agreement draft a dispute 

resolution clause in their written contract. These factors can be classified into two categories. The 

first category is about the parties and the nature of the contract, such as the parties' places of 

business and whether the contract contains a simple transaction or has a complicated nature. The 

second category is about the applicable rules of the parties’ places of business or performance 

such as the private international law, service of process rules, and enforcement of court judgment 

and arbitration award rules. 

When parties to an international contract agree to a litigation, they normally choose a forum 

court and a governing law. In selecting a forum court and a governing law, the parties must 

consider private international law, service of process rules, and enforcement of judgement rules of 

candidate forums. In case the parties agree to an arbitration, they have to choose between 

institutional arbitration and ad hoc arbitration. For ad hoc arbitration, parties still need to further 

agree on which arbitration rules to use, and in which place the arbitration shall take place. 

Mediation involves a similar kind of decision as with arbitration. 

Traditionally, national courts of the parties' places of business have been used as litigation 

forums in dispute resolution clauses but, recently, arbitration is being increasingly employed as an 

alternative dispute resolution method in international contracts. Moreover, there have been 

international efforts to utilize mediation as a dispute resolution method in international commercial 

issues. Rather than simply taking a dispute resolution clause provided in a sample written contract, 

parties to an international contract must carefully consider various relevant factors in order to insert 

a dispute resolution clause which will work well for a particular contract.  
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Ⅰ. Introduction 

Parties to international contract often place ‘jurisdiction’ or ‘dispute resolution’ clause 

in their written contract. Although international contract can be entered without these 

clauses, many parties prefer to decide on this matter in advance in order to reduce 

uncertainty on method of resolving possible disputes. Parties first of all need to decide 

whether they will choose litigation, arbitration, or mediation as their dispute resolution 

method. Traditionally, national courts of the parties have been used as a litigation 

forum in jurisdiction clause, but recently, arbitration is being increasingly used as an 

alternative dispute resolution method in international contract. The reasons of using 

arbitration in international contract are many including neutrality of place, protection of 

privacy and reduced cost and time. 

In case parties to international contract agree to do  litigation, they usually choose 

a forum court and a governing law. In choosing a forum court and a governing law, 

parties must consider private international law, service of process rules, and 

enforcement of judgement rules of candidate forums. In the end, it is not always 

helpful for a party to have a litigation forum in the party’s home country. Although it 

may be convenient to carry our the litigation in the local court of the party’s home 

country, service of process and enforcement of judgment for the foreign defendant 

whose address and assets are outside of the country may be a difficult process. In 

case parties agrees to do arbitration, they have to choose between institutional 

arbitration and ad hoc arbitration. For institutional arbitration, parties need to choose 

an institution where they will use its arbitration rules and receive assistance in selecting 

arbitrators. For ad hoc arbitration, parties still need to further agree on which 

arbitration rules to use, and in which place the arbitration will take place. 

In this article, we will look at the various factors the parties need to consider in 
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series of decisions they make in order to select appropriate dispute resolution method 

in international contract. In Part II., we will look at the relevant factors to consider in 

choosing international litigation as a resolution method, and in Part III., we will 

discuss the relevant factors in choosing international arbitration. In Part IV., we will 

also discuss the increasing interest and development in international mediation as a 

dispute resolution method.       

Ⅱ. Jurisdiction Clause for International Litigation 

In placing ‘jurisdiction clause’1) in international contract, main decision is which 

litigation forum to be selected. In fact, parties can file litigation without prior 

agreement, so without any relevant clause in the contract. However, parties can reduce 

uncertainty regarding the place of dispute resolution by agreeing to a forum. In 

selecting an appropriate litigation forum, parties must consider several factors such as 

the relevant countries’ private international law, service of process rule, and 

enforcement of judgment rule. Here, the relevant countries are usually where the 

parties have their places of business or where the contact is to be performed. We will 

look at these factors one by one in the below paragraphs. 

1. Jurisdiction and Private International Law 

When a party to an international contract brings a lawsuit in a certain country’s 

court, the country’s private international law will decide whether the country’s court 

has jurisdiction over the international case. Most countries require some kind of 

connection between the case and the country in order to exercise jurisdiction over the 

case.2) For example, Korean private international law require “a party or a case in 

dispute is substantively related to the Republic of Korea” in order for its court to 

exercise international jurisdiction.3) Since an international case may be related to 

several countries, there may be more than one country that can exercise jurisdiction 

1) In written international contract, a clause that provides litigation forum for dispute resolution is usually 

called as jurisdiction clause, not litigation clause. 

2) Changsub Shin, Private International Law, 3rd ed., Sechang Publishing, 2015, pp.50-54. 

3) Article 2(1), Korean Act on Private International Law. 
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over an international case .  

Most countries’ courts respect the parties’ agreement on jurisdiction,  but usually 

require certain conditions for exclusive jurisdiction agreement. There was a case in 

Korean Supreme Court where the defendant argued that Korean court does not have 

jurisdiction over the case since there was an agreement between the parties to submit 

to exclusive jurisdiction of a foreign court. In its judgment, Korean Supreme Court 

provided the rule that following four conditions should be met in order to honor 

exclusive jurisdiction agreement in a foreign court: i) The case does not belong to 

exclusive jurisdiction of Korean court; ii) The foreign court has proper jurisdiction over 

the case; iii) The case has reasonable connection to the foreign country; and iv) The 

exclusive jurisdiction agreement is not unreasonable or unfair to violate public order.4) 

2. Civil Law System or Common Law System

Parties should be also aware that civil litigation systems differ in different 

jurisdictions. For example, in common law countries such as the United States, there 

are civil jury trials and extended discovery process by parties. However, in most civil 

law countries such as Korea and many European countries, civil trials are conducted 

by judges with relatively simpler discovery process than common law countries. Parties 

have to think about in which circumstance they would like to carry out their litigation 

if a dispute arises.   

3. International Service of Process 

Service of Process is a procedure by which a party to a lawsuit, usually a plaintiff, 

gives an appropriate notice of initial legal action to another party. Countries have 

different laws regarding this service of process. In the United States, one party can 

serve the litigation documents directly on the other, but in many countries including 

Korea, service of process take place through courts or other public institutions. In 

international disputes, service of process can be difficult for a party who tries to serve 

the other party who are in a different country. As a basic way of international service, 

4) Korean Supreme Court, 2010da28185, May 27, 2010.  
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letter rogatory has been used through diplomatic channels. Letter rogatory is a formal 

request to issue a judicial order from a court in the country where the litigation was 

brought, to a court in another country. The letter usually goes through diplomatic 

channels involving foreign ministries of the countries, and it takes six months to one 

year to complete the process.5) 

In order to streamline international service of process, countries got together and 

adopted the Hague Convention on the Service Abroad of Judicial and Extrajudicial 

Documents in Civil or Commercial Matters (“the Hague Service Convention”) of 15 

November 1965.6) Under the Hague Service Convention, request of service is made 

through the ‘Central Authority’ designated by each contracting state.7) As the full name 

of the Hague Service Convention states, it applies only for civil lawsuits, not for 

criminal ones. International service through the Hague Service Convention usually takes 

two to four months, which is shorter than the time that takes for letter rogatory. 

Therefore, before bringing a lawsuit against the other party, a party must consider 

several things in relation to service of process: i)in which country the other party has 

addresses, and where the other party actually resides; ii)whether the country of the 

other party’s address or residence is a contracting state to the Hague Service 

Convention; iii)whether the country provides any other means for international service; 

and iv)whether the party can invest the time and money required for international 

service.

4. Enforcement of Foreign Court Judgment 

A plaintiff needs to obtain ‘enforcement judgment’ in order to enforce a foreign 

judgment. For example, a Japanese company that won a civil lawsuit against a Korean 

5) Ralph G. Steinhardt, International Civil Litigation: Cases and Materials on the Rise of Intermestic Law, 

LexisNexis, 2002, p.259. 

6) As of July 29, 2019, there are 75 contracting parties to the Convention including the Republic of 

Korea, China, Japan, Russian Federation, and the United States. Hague Service Convention Status 

Table, retrieved August 20, 2019, from  https://www.hcch.net/en/instruments/conventions/status-table/?cid=17. 

7) Hague Service Convention, Article 5, “The Central Authority of the State addressed shall itself serve 

the document or shall arrange to have it served by an appropriate agency, either (a) by a method 

prescribed by its internal law for the service of documents in domestic actions upon persons who 

are within its territory, or (b) by a particular method requested by the applicant, unless such a 

method is incompatible with the law of the State addressed.” 
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company in a Japanese court may want to enforce the Japanese court judgment in 

Korea because the defendant company’s assets are located in Korea. Most countries 

require certain conditions for enforcement of foreign court judgment, but usually do 

not look at the merits of the case. In case of Korea, the Civil Procedure Act requires 

the following conditions for enforcing foreign court judgment. They are i)proper 

jurisdiction exercised by the foreign court; ii)appropriate service of process in order to 

allow defendant sufficient time to defend; iii)approval of the foreign court judgment 

does not undermine public order or sound morals of the Republic of Korea; and 

iv)mutual guarantee with the foreign country in enforcing judgment.8)   

Many parties to international contracts prefer to have a litigation forum in their home 

country due to their familiarity with the relevant legal rules, use of home language, 

and convenience of location. However, this may not always be practical for the parties 

of international litigation. If the other party of the dispute resides in a foreign country 

with most of its assets also located in that foreign country, the plaintiff must go 

through lengthy and costly process of international service of process and enforcement 

of judgment. Therefore, it is sometimes practical to file a civil lawsuit in the courty 

where the defendant resides, and where the defendant’s assets are located.  

5. Governing Law and Mandatory Law

If an international civil litigation is brought, the forum court will decide governing 

law of the international contract based on the forum country’s private international law 

or conflicts of law provisions. Therefore, governing law may be different for the same 

contract depending in which court the parties bring a lawsuit. However, most countries 

honor parties’ choice of governing law in international contracts. Jurisdiction clause in 

international contract is usually accompanied with governing law clause.  

In order to facilitate smooth international sales transactions, there were efforts to 

provide uniform governing law for international sales contract. As a result, the United 

Nations Convention on Contracts for the International Sale of Goods (“the CISG”) was 

drafted through the UN Commission on International Trade Law (“the UNCITRAL”). The 

CISG was adopted and opened for signature and ratification on April 11, 1980, and it 

8) Article 217, Korean Civil Procedure Act. 
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became effective on January 1, 1988. As of August, 30, 2019, there are 90 parties to 

the CISG.9) If parties enter into an international sales contract, they need to check 

whether their countries are contracting states to the CISG. If both parties’ places of 

business are in the contracting states, the CISG applies automatically to the sales 

contract if the parties does not opt out from this application. In addition, if the forum 

court’s private international law provides to have the law of a contracting state as the 

contract’s governing law, the CISG applies.10) Parties of non-contracting states can also 

agree to have the CISG as the governing law for their international sales contract. 

Parties must understand that governing law is not the only law that applies to an 

international contract. The governing law governs how to make contract; how to 

interpret contract; rights and obligations of the parties; when breach occurs; and what 

kind of remedy is available in case a breach occurs. However, depending on the 

nature of the contract and the place of contract performance, there may be various 

mandatory law provisions that apply to the contract. Let’s think of an example that a 

German company and a Korean company enter into a joint venture establishment 

contract to build a joint venture company in Korea. Even in case they agree to have 

German law to be governing law of their contract, Korean Commercial Act will still be 

applied to various company matters such as issuance of stocks, establishment of board 

of directors and appointment of auditors since the Korean Commercial Act applies as 

mandatory law to the companies that are established in Korea. Korean Labor Standards 

Act also may be applicable as mandatory law in labor matters of the joint venture 

company. In this case, German law will still govern contract formation, interpretation, 

and rights and obligations under the contract. Therefore, parties must check which 

mandatory laws will be applied to the international contract at the time of contract 

negotiation and drafting process.

 9) The CISG Status, UNCITRAL Homepage, retrieved August 30, 2019, from https://uncitral.un.org/en/

texts/salegoods/conventions/sale_of_goods/cisg/status. 

10) The CISG, Article 1, “(1) This Convention applies to contracts of sale of goods between parties 

whose places of business are in different States: (a) when the States are Contracting States; or (b) 

when the rules of private international law lead to the application of the law of a Contracting State.  
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Ⅲ. Arbitration Clause  

As many major business cities around the world increasingly offer international 

arbitration services, use of arbitration in international  dispute has been recently 

increasing. Compared to litigation, arbitration is usually less formal. Unlike litigation, 

arbitration is conducted based on ‘agreement to arbitrate’ between the parties.11) 

Therefore sometimes, whether the parties agreed to arbitrate becomes a point of 

dispute, and it is important to make clear what the parties’ intentions were in relation 

to arbitration. Parties have more control in arbitration proceeding than they do in 

litigation proceeding. They get involved in choosing their arbitrators and a language to 

be used in the proceeding. Arbitration hearings are private, not open to public. 

Arbitration has relaxed evidence rules, and is not bound by precedent. There is usually 

no appeal process in arbitration. In drafting an arbitration clause, parties should 

consider whether they will conduct institutional or ad hoc arbitration, which arbitration 

institutions and rules they will use, and whether enforcement of arbitral award is 

possible in the relevant countries. 

1. Institutional Arbitration or Ad Hoc Arbitration 

There are international arbitration institutions that provide arbitration rules, arbitrators 

list, and space for meetings and hearings. As arbitration becomes more popular in 

international commercial transactions, there are now competition among international 

arbitration institutions in major business cities. Some of the famous ones are: 

International Chamber of Commerce (ICC) International Court of Arbitration; London 

Court of International Arbitration (LCIA); American Arbitration Association (AAA) 

International Center for Dispute Resolution (ICDR); Hong Kong International Arbitration 

Center (HKIAC); China International Economic and Trade Arbitration Commission 

(CIETAC); and Korean Arbitration Board (KAB) International Arbitration Center. 

Although arbitration is generally regarded as cheaper than litigation since it does not 

have appeal process, using one of these institutions with skilled arbitration lawyers can 

be costly. Ad hoc arbitration is regarded more private than institutional arbitration. In 

11) Sungwoo Lim, International Arbitration, Pakyoungsa, 2016, pp.2-4. 
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ad hoc arbitration, parties choose their own arbitrators and a place for arbitration 

without institutional supervision. The UNCITRAL has published a set of arbitration rules 

that can be used in ad hoc arbitration, and many parties have used the UNCITRAL 

Arbitration Rules in their ad hoc arbitration.12)  

Both institutional arbitration and ad hoc arbitration have their good points. 

Arbitration institutions provide the rules and the services that reduce possibility of 

breakdown between the parties and any defects in the proceedings. Ad hoc arbitration 

can be utilized for the parties who want more flexibility and confidentiality than 

institutional arbitration. With increasing number of skilled arbitration lawyers, ad hoc 

international arbitration is also an option for contract parties. However, still most users 

of international arbitration prefer institutional arbitration taking the benefit of its rules 

and services.13)  

2. Enforcement of Arbitration Award

Arbitration award is usually binding, but a claimant needs to receive recognition and 

enforcement judgment of the arbitration award in a court. For domestic arbitration 

award, domestic law applies for recognition and enforcement. For foreign arbitration 

award, the New York Arbitration Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards of 1958 (“the New York Convention”) applies among the 

contracting states. As of August 30, 2019, there are 160 parties to the New York 

Convention14). Article 5 of the New York Convention provides ‘reasons for refusal to 

recognize and enforce foreign arbitration award.’ They are 1)parties’ incapacity or no 

agreement to arbitrate; 2)no proper notice of arbitration proceeding (such as 

appointment of arbitrators); 3)arbitration award deals with a matter not contemplated in 

the arbitration agreement; 4)the composition of the arbitrators or the arbitral procedure 

was not according to the agreement or the law of the country where the arbitration 

took place; 5)the award has not yet become binding, or set aside by law of the 

12) Gary B. Born, International Arbitration: Law and Practice 2nd ed., Wolters Kluwer, 2016, p.26.  

13) Id., at p.27. 

14) Status: Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 

1958) (the "New York Convention"), UNCITRAL Homepage, retrieved August 30, 2019, from 

https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards/status2.  
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country where the arbitration took place; 6)the subject matter is not capable of 

settlement by arbitration under the law of the country where the enforcement was 

sought; 7)when the recognition and enforcement would be contrary to the public 

policy of the country where the enforcement was sought.15) 

Similar to litigation, parties with arbitration award would like to enforce the award in 

the countries where the respondents’ assets are located. Therefore, it is important to 

identify in which country the respondent’s assets are located, and the relevant 

enforcement rules of the country.  

3. Benefit of Arbitration

As mentioned before, international contract parties increasingly select arbitration as 

their dispute resolution method. I summarize below the benefit of choosing arbitration 

over litigation as a resolution method. 1)Neutral place: It is difficult to find a neutral 

litigation forum. Litigation forum is usually chosen among the parties’ home countries 

where national procedural rules are applied with local language.  However, parties to 

the arbitration can choose a neutral international place for their arbitration. When 

parties agree to resort to arbitration, they are removing their disputes from the national 

courts. This prevents filing of parallel litigation proceedings of the same matter in 

multiple national courts.16) 2)Language of parties’ choice: While local language is used 

for litigation in a local court, parties can select a language to be used in their 

arbitration proceeding. English is often used in international arbitration. 3)Parties’ 

relationship: Litigation tends to place the parties in adversarial position, but arbitration 

provides more relaxed atmosphere than litigation. If parties would like to continue 

working together while going through dispute resolution, arbitration can be a good 

option. 4)Privacy: Litigation hearings are open to public while arbitration hearings are 

private. If the parties deal with sensitive technology issues or any other confidential 

matters, they will feel more comfortable in private arbitration hearings. 5)Finality of 

decision: Arbitration award is generally final and binding, actually determining rights 

15) Junsang Lee & Sungbum Lee, "Cases on Cancellation and Enforcement of Arbitration Award," 

Arbitration Journal, Korean Commercial Arbitration Board, vol.342, Fall/Winter 2014, pp.38-46.

16) Fernando Dias Simoes, “The Language of International Arbitration,” Conflict Resolution Quarterly, 

vol.35, no.1, Fall 2017, p.91. 
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and obligations of the relevant parties.17) 6)Cost and time: Although international 

arbitration can sometimes be expensive and lengthy, the cost and time of arbitration is 

relatively cheaper and shorter than those of multiple or parallel litigation proceedings 

in national courts.18)19) 

Ⅳ. Mediation Clause

Mediation can be conducted with an impartial third party-mediator. Mediator issues 

no opinion, but provide settlement proposal to the parties. Traditionally, parties are 

not bound to accept the proposal. Mediation provides more relaxed atmosphere and 

relaxed rules of evidence than arbitration and litigation.20) 

1. Types and Benefits of Mediation. 

There are some mediation institutions that provide mediator list, space for meetings, 

and mediation rules. Some of the examples are Singapore Mediation Centre (SMC)21) 

and International Chamber of Commerce (ICC). In ad hoc mediation, parties choose 

their own mediator, place for mediation, and mediation rules. Benefit of mediation is 

similar to the benefit of arbitration. It is conducted in private setting, so parties have 

more control on the proceedings. Through such proceedings, parties can understand 

the case better and may be able to find creative solutions. Time and cost can be saved 

in contrast to lengthy litigation process. However, due to its non-binding nature, 

mediation, especially in international setting, has been usually used in conjunction with 

litigation or arbitration, not on its own. 

17) Id., 

18) Gary B. Born, at p.12.  

19) Gary B. Born provides ‘Reasons for International Arbitration’ as Neutrality, Centralized Dispute Resolution, 

Relative Enforceability of Agreements and Awards, Commercial Competence and Expertise, Finality 

of Decision, Party Autonomy and Procedural Flexibility, Cost and Speed, Confidentiality or Privacy 

of Dispute Resolution. Id., at pp.7-13. 

20) Stuart Dutson, Andy Moody, and Neil Newing, International Arbitration: A Practical Guide, Globe 

Law and  Business, 2012, pp.9-10. 

21) http://www.mediation.com.sg/, retrieved on August 20, 2019. 
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2. Increasing Use of International Mediation 

Recently, interest in mediation as an international dispute resolution method has 

been rising. As a result, the United Nations General Assembly adopted in December 

2018 the United Nations Convention on International Settlement Agreements Resulting 

from Mediation (“the Singapore Convention on Mediation”). The signing ceremony took 

place in Singapore on August 7, 2019, and 46 states participated as signatories 

including the Republic of Korea, China, and the United States.22) The Singapore 

Convention on Mediation will become effective when at least three countries complete 

their domestic ratification process.23) The primary goals of the Singapore Convention 

are stated as “to facilitate international trade; and to promote the use of mediation for 

the resolution of cross-border commercial disputes.” The main features of the 

Singapore Convention is to ensure that a settlement reached by parties through 

mediation becomes binding and enforceable according to a streamlined procedure 

while maintaining efficiency and flexibility of  mediation. The Singapore Convention 

applies to “international commercial settlements agreements resulting from mediation.” 

The courts of a Party to the Singapore Convention are expected to process applications 

to enforce a settlement agreement.24) Once Singapore Convention becomes effective 

after several years providing a way to actually enforce a settlement agreement from a 

mediation, parties to international contract can seriously consider inserting ‘mediation 

clause’ instead of jurisdiction or arbitration clause.    

Ⅴ. Conclusion

Parties to international contract sometimes take ‘jurisdiction clause’ or ‘dispute 

resolution clause’ as it is provided in a sample contract without much consideration. 

However, dispute resolution process will be quite different depending on whether the 

22) Official Signatories, Singapore Convention on Mediation Homepage, retrieved on August 30, 2019, 

from https://www.singaporeconvention.org/official-signatories.html. 

23) “International Commercial Disputes can be Resolved Fast through Mediation,” Korean Bar Association 

Newspaper, No.749, August 19, 2019, p.6. 

24) About the Convention, Singapore Convention on Mediation Homepage, retrieved on August 30, 

2019, from https://www.singaporeconvention.org/about-convention.html. 
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parties choose either  litigation, arbitration, or mediation. Even within the litigation, the 

process will be different depending on the agreed forum court and governing law. 

Within the arbitration and the mediation also, the process will be different among 

different institutions and among the different arbitration/mediation rules. Therefore, in 

order to insert an appropriate dispute resolution clause in an international contract, 

parties must make a series of decisions considering various relevant factors. These 

factors can be classified to two categories. First is about the parties and the nature of 

the contract such as the parties’  places of business, and whether the contract contains 

simple transaction or has complicated nature. Second is about the applicable rules of 

the relevant countries (parties’ places of business and places of performance) such as 

private international law, service of process rules, enforcement of court judgment and 

arbitration award rules. Carefully drafted jurisdiction, arbitration, or mediation clause in 

international contract will streamline the  resolving process and save time in case a 

dispute arises over the contract.   
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