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Abstract

Along with the development of marine transport, there emerged the concept of actual carrier. Actual
carrier is a special subject in marine cargo transportation. The provisions regarding actual carriers have
first been established in the Hamburg Rules and are introduced into the Maritime Code of PRC(hereinafter
called the Code). But in China, because of different opinions in the legal interpretation of actual carriers,
there is much divergence in practice. The purpose of this paper is to make a study on the definition of
the actual carrier, the identity of the actual carrier and the liabilities of the actual carrier in the Code.
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I . Introduction

In modern shipping, the word “carrier” has become
a "generic” term because it can mean a "“shipowner”,
a ”"charterer”, or a "demise charterer”.l> All these
have different legal meanings and rights and
responsibilities in maritime law. Hence, there is a
cogent need for their proper identity.

Moreover, in the transshipment of cargo, there
are invariably two carriers involved: the "original
carrier” and the "transhipping carrier”. These two
should be properly defined to avoid conflict of
rights and responsibilities, which these carners
have in transshipment cases.

However, neither the 1924 Hague Rules nor the
1968 Hague-Visby Rules has any specific pro-
vision to solve this problem. They failed to give
due regard to the identity of a "carrier” and an
"actual carrier”. Neither did it define the rights
and liabilities of these carriers in relation to the
shipper of goods. These ambiguities and un-
certainties imply that one major problem with
both Hague Rules is that they failed to identify
who the carmrier is: Is he the shipowner? The
charterer? The demise charterer? In a carriage of
transshipment, is a carrier to be construed al-

together as both the “original carrier” and "actual

carrier”’? The uncertain identity of the carrier
under the Hague Rules leaves the cargo owner
unable to determine who is the proper party from
whom to seek redress.

The difficulty was taken up by the drafters of
the Hamburg Rules. Article 1(2), art. 10 and art.
15(1)(c) of the Hamburg Rules together clear up a
problem that has caused confusion and contestation
in the past. In effect, these articles declare that

the contracting carrier is responsible for the acts
of the actual carrier. The claimant therefore does
not now need to unravel the complicated con-
tractual relations between the charterers and
vessel owner before taking suit.

The Code modelled itself on the definition of
"actual carrier” in the Hamburg Rules. and
introduced the definition of actual carrier into
Chapter 4 of the Code. And also the Code makes
some provisions on the liabilities of the actual
carrier. However, the different understanding of
the provisions has led to some problems in
practice.

The purpose of this study is to introduce and
analyse, on the basis of the Code, the definition of
the acutal carrier,and the requirements for
constituting the actual carrier, the identity of the
actual carrier under different circumstances and

the liabilities of the actual carrier.

IT. Definition of the Actual Carrier

1. Definition of the Actual Carrier

The Hague Rules do not give any specific
definition to the actual carrier. The camer is
merely defined at art. 1(a) as including “the
owner or the charterer who enters into a contract
of carriage with a shipper.” In consequence, the
cargo claimant usually has difficulty in deciding
against whom he should take suit. The term used
in the Hague Rules in relation to the carrier and
the actual carrier is "the carrier and the ship”?,
which is applicable to the action in rem of the
Anglo-American law system, but not applicable
to the continental law system.

1) Albert Rodriguez Palacios, A Comparative Analysis of the Hague/Hague-Visby Rules and the ITamburg
Rules, Beijing Conference on the Law of the World, 1990, p.56.
2) The Hague Rules Article I 6 & 8; Article IV 1, 2, 3 & 5; Article 7.
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Along with the development of modern marine
transport, there emerged NVOCC(Non-Vessel
Operating Common Carrier). The Hamburg Rules
satisfied the need of the development of marine
transport and established the definition of "actual
carrier” on reference of the provision in Article
1(3) of the Convention Supplementary to the
Warsaw Convention for the Unification of Certain
Rules Relating to International Carriage by Air
Performed by a Person other than the Contracting
Carrier (Guadalajara Convention 18 September
1961).3 Article 1 (2) of the Hamburg Rules
defines "actual carrier” as "any person to whom
the performance of the carriage of the goods, or
of part of the carriage, has been entrusted by the
carrier, and includes any other person to whom
such performance has been entrusted”.

The Code imitated the Hamburg Rules and
introduced the definition of "actual carrier” to
Article 42 (2), which states that "’ Actual carrier’
means the person to whom the performance of
carriage of goods, or part thereof, has been
entrusted by the carrier, and included any other
person to whom such performance has been
entrusted under a sub-contract”.

2. Conditions for Constituting the Actual Carrier

We will see from the definition in the Code that
there are two conditions for constituting the
actual carrier: the actual carrier shall accept the
entrustment or sub entrustment from the carrier;
and the actual carrier shall actually perform the
carriage of the goods. However, relating to these
two conditions, there exist different opinions about

their interpretation.

1) the actual carrier shall accept the entrustment
or sub entrustment from the carrier

As to "accept the entrustment or sub-entrust-
ment from the carrier”, generally thinking, it is
not restricted only to the contract of agency by
entrustment, but also includes the case where
such performance has been entrusted to other
persons.4) But there is also strict interpretation to
the entrustment and sub-entrustment in the
definition of the actual carrier which states that
only the person who concludes the agency
contract with the carrier is the actual carrier.y
The contract concluded between the charterer and
the shipowner is not an agency contract but a
charterparty. The contract concluded between the
freight forwarder and the shipowner is not an
agency contract, either, but a contract of carriage,
in such case there exists no actual carrier.

2) the actual carrier shall actually perform the
carriage of the goods

As to "actually performs the carriage of the
goods”, there are two kinds of opinions. One of
them is that it means the actual carrier shall
perform the carriage of goods by himself or
entrust any other person to perform it instead.)
The other kind of opinion is that it can only mean
the former case.” According to the latter opinion,
where the carrier entrusts another person with
the carriage of the goods but the entrustee, again,
entrusts the carriage of the goods with a third
person under a sub-contract, the entrustee only
accepts the entrustment from the carrier but he

3) MERXK - FTEL, ‘BEE (BEE) TREREAREAER", 8 GEEEEIE) 2000468188, SR, p2l.
4) WERECRER TR, ( GBlED S0, ARTEMMRIL, 1993, p63.

5) B1EHXK - EEX, op. cit,, pp.22-23.

6) RELHT, ‘EEE LRCEPREVKEA RKRERE", # CPEEEEET) $8%, JEERASN T, pp.103-104.
7 HTH, “ERREANRBEEANEES", @ CPREEEFET) 199944E, ARGREMIE, 1999, p.23.
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does not perform the carriage of the goods by
himself. In this case he does not satisfy the
conditions for constituting the actual carrier
stipulated in Article 42 (2) of the Code and thus
he is not the actual carrier.

The Hamburg Rules defines "actual carrier” as
"any person to whom the performance of the
carriage of the goods, or of part of the carriage
has been entrusted by the carrier, and includes
any other person to whom such performance has
been entrusted”.® It can be obviously seen that
this definition puts its stress on the carrier’'s
entrustment from the relationship between the
actual carrier and the carrier. Under the Hamburg
Rules, whoever is entrusted or sub—entrusted (by
the carrier), no matter whether he performs the
carriage of the goods, is the actual carrier.9 From
the literal meaning of Article 42 of the Code, we
can see, the two conditions to constitute the
actual carrier, that is, to have been entrusted by
the carrier and to perform the carriage of the
goods, are very strict conditions. If they are
interpretated too narrowly, the application scope
of the actual carrier system will be greatly
limited. On the basis of the above, the definition
of the actual carrier in the Code should be
interpreted as follows:

(1) The meaning "to have been entrusted or
sub-entrusted by the carrier” should not be
restricted only to such a case as "a pro-
curative contract is concluded with the
carrier”. The reason for this is that, in
practice, the contract concluded between
the carrier and the person who performs
the carriage of the goods is, as often is the
case, a contract of carriage or a charter

8) The Hamburg Rules Article 1 (2).

party, only on very few occasions, a contract
of procuration. If only limited to the latter
case, it 1s impossible to realize the legislative
intent of the actual carmier system. On the
contrary, there will occur the conflict and
confusion between the concept of actual
carrier and the concept of carner’s agent.

(2) "To perform the carriage of the goods” shall
be understood as "to perform the carriage of
the goods by himself”. If the performance is
entrusted with any other person, that is,
sub-entrustment, the media-entruster is not
the person to perform the carriage of the
goods. Why the actual carrier shall be liable
to the owner of the goods is because the
carrier is in charge of the goods but the
entrustee under the sub-entrustment is not
really in charge of the goods. Therefore it is
reasonable to interpretate the actual carrier
as the person who actually performs the
carriage of the goods.

II. |dentity of Actual Carriers

The carrier is a relative concept to the actual
carrier, the identity of the latter depends on the
certainty of the former. The distinguishment of
these two is quite complex according to the
different means of carriage.

1. ldentity of Actual Carriers in Liner Service

In case of liners, shipowners are usually the
cargo carriers and the shipping space is booked
direct from the shipowners or their agents. The

shipowners, as the cargo carriers, manage to

9) This point can be found from the materials about the legislative background of the Hamburg Rules. ¥RIR, “3
B GBS PERAREAREESUER", 8 (BEEME) 20004 5288, SRt pp.156-157.
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carry the cargo from one port to another and
issue bills of lading. Therefore, there exist no
actual carriers.

But exceptions exist under the following cir-

cumstances:

(1) Owing to the lack of ships, a liner company
may, as a charterer, hire ships from others
for liner service and issues bills of lading
on its own behalf. The name of the ship
owner does not appear in the bills of lading
at all. Under such circumstance, to the
cargo owner, the liner company is the con-
tracting carrier and the shipowner is the
actual carrier.

(2) Where the ship of the liner company en-
counters some fortuitous accident, the carrier
is obliged to have the cargo transferred to the
destination by other ships. Under such
circumstance, the carrier to carry the cargo
to the destination is the actual carrier.!®

2. ldentity of Actual Carriers under Voyage
Charters

Under voyage charters the charterer, most
commonly, uses the hired vessel by three different
means and accordingly the actual carrier will be
different.

(1) Where the charterer carries its own goods

In such case, though the bill of lading is issued
to the charterer by the lessor, it is only a receipt
for the goods and a document of title. The
charterer and the lessor are bound to the charter
party. When the bill of lading is transferred to the
third party, the consignee, the bill of lading is a
written evidence of the terms of the contract. In
this case, to the consignee, the lessor is the carrier
and there is no actual carrier.

10) 8787, op. cit., p.106.

(2) Where the charterer carries others’ goods

The charterer collects the goods from the
shipper and, on his own behalf, concludes the
voyage charter party with the lessor. Under the
charter party, where the bill of lading is issued by
the charterer on his own behalf, the charterer is
the contracting carrier and the lessor is the actual
carrier. Where the bill of lading is issued by the
lessor on his own behalf, which is the certificate
of the contract of carriage between the lessor and
the shipper, the lessor is the carrier, not the

actual carrier.

(3) Where the charterer subleases the hired vessel

After the charterer has entered into the voyage
charterparty, sometimes, for some reasons, the
charterer subleases the ship by means of voyage
charters. When the subcharterer carriers its own
goods, the identity of the actual carrier is the same
as the above (2). When the subcharterer carries
others’ goods, to the shipper, because the
subcharterer is the person with whom the shipper
concludes the contract of carriage, the subcharterer
is the contracting carrier. However, the subcharterer
entrusts the carriage of the goods to the charterer
by means of the voyage contract B and the
charterer subentrusts the carriage of goods to the
lessor by means of the contract of carriage A.
Thus, the charterer and the lessor are both the
actual carriers. If a bill of lading is issued on
behalf of the charterer, the charterer also becomes
the carrier and the lessor is the actual carrier.

3. ldentity of Actual Carriers under Time
Charters

According to the provisions of the Code, the
time charterparty and the bareboat charter are not
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contracts of carriage.!!) However, if there are no
contrary provisions in a charter agreement, the
charterer may sublease the hired vessel by means
of voyage charter or time charter, or use the
hired vessel as a liner to carry others’ goods.!2)
That is to say, there is also the need to identify
the carrier and the actual carrier under a time
charterparty.

(1) when the charterer uses the hired vessel for
liner service

In this case, the charterer concludes the
contract of carriage directly with the shipper and
on occasion issues the bill of lading on his own
behalf, thus the charterer is the contracting
carrier and the shipowner is the actual carrier.

(2) when the time charterer subleases the hired
vessel

For instance, the charterer enters a time char-
terparty with the lessor and then, as a disponent
owner, concludes a voyage charterparty with the
subcharterer. In this case, if the subcharterer
carries its own goods and issues a bill of lading
on the behalf of the time charterer, the time
charterer is his contracting carrier and the lessor
is its actual carrier; if the bill of lading is issued
on the shipowner’s behalf(which seldoms happens
under time charters), there is no actual carrier.13

(3) when the time charterer subleases the hired
vessel

For example, the lessor (the owner of the ship)
leases the ship to the charterer A by a time
charterparty, and the charterer A leases the ship

to the charterer B by a time charterparty. The
charterer B concludes, with the shipper (the cargo
owner), a contract of carriage or a voyage charter
party to engage in the carriage of goods. In this
case, if the charterer B issues a bill of lading on
its own behalf, the charterer B is the carrier and
the charterer "A and the lessor are the actual
carriers. If the bill of lading is issued on the
charterer A’s behalf, the charterer A is the
carrier and the lessor is the actual carrier. If the
bill of lading is issued on the charterer’s behalf
(which seldoms happens under time charters),
there is no actual carrier.

4. Identity of Actual Carriers under Bareboat
Charter

It is generally thought that, if a bill of lading is
issued by the bareboat charterer, the bareboat
charterer will be the carrier. If the bareboat
charterer, within the charter period, subleases the
hired ship by means of voyage charter or time
charter, the identity of the actual carrier may
refer to the above-mentioned manners to decide,
only treat the bareboat charterer as the owner of
the ship(the charterer).

5. Identity of Actual Carriers when the NVOCC
intervenes

Along with the development of container trans-
portation, there emerged NVOCC, which means
the common carrier who collects and consolidates
small shipments into a single lot but does not
engage in transshipment. NVOCC is commonly a
manager of multimodal transport. In practice, it is

11) Chapter 4 of the Code makes stipulations as to contracts of carriage of goods by sea, but the time
charterparty and the hiring of ships are provided for in Chapter 6.

12) Article 137 of the Code.

13) LBEE, "HRBEVKEAM LGRS, W CPREREETD 19985848, KRB ARHNG, p.265.
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often treated as the freight forwarder.!9
(1) when the NVOCC, as a manager of multi-
modal transport, issues a through bill of
lading, it is the contracting carrier and the
carrier for each part of the cammage is the

actual carriers.
(2

~

sometimes the NVOCC acts as a freight
forwarder, who assembles and consolidates
small shipments into a single lot and
assumes responstbility for transportation of
such property from point of receipt to point
of destination.’® The shipowner issues a
bill of lading to the cargo owner. In such
case the shipowner is the carrier and there
is no actual carrier.

However, in shipping practice, NVOCC usually
issues a bill of lading having the cargo owner as
the shipper. Then NVOCC enters into a contract
with the shipowner on his own behalf and the
shipowner issues a bill of lading to NVOCC,
having NVOCC as the shipper. In such case, to the
cargo owner, NVOCC is the contracting carrier
and the shipowner is the actual carrier because the
shipowner is entrusted by the NVOCC to engage
in the carriage of goods. Of course the NVOCC is
also the shipper of the shipowner.16)

IV. Liabilities of Actual Carriers

1. Liabilities Provided in Chapter IV Section 2

The responshilities, liabilities, rights and im-

14) @&37¥0, op. cit, p. 111.

munities of the carrier stipulated in Article Il and
Article IV of the Hague Rules are reflected in the
Code as Section 2 of Chapter V.17 All the re-
sponsibilities, liabilities, rights and immunities of
the carrier are included in the wording "responsi-
bilities” used in the title of Section 2 of Chapter V.
The reason why the Code has chosen such
wording is that it is greatly influenced by the
Hamburg Rules.!® Therefore the wording “re-
sponsibilities” used in Section 2 of Chapter IV, in
its connotation, means the “responsibilities,
liabilities, rights and immunities” of the carrier.!9

In China, the legal basis for the responsibilities
of the actual carrier is Article 61 of the Code
which states that “The provisions with respect to
the responsibility of the carrier contained in this
Chapter shall be applicable to the actual carrier
20" In its literal sense, all the provisions in
Chapter IV Section 2 are likely applicable to the
actual carrier and "the carrier” in the articles of
this chapter can be taken place of by "the actual
carrier’. However, not all of these provisions are
applicable to the actual carrier. Section 2 of
Chapter 4 of the Code mainly contains the
provisions relating to the period of responsibility,
the duties of seaworthiness, care for cargo and no
deviation, the immunity of responsibility and the
limitation of responsibility. They are, in brief, as
follows:

1) Duties of Seaworthiness, Care for Cargo and
no Deviation

15) Henry Campbell Black, M. A., Black’'s Law Dictionary, p.460.

16) ¥&s7¥Hr, op. cit., p.112.

17) The time bar is not stipulated in this chapter, but in Chapter 13.
18) Article 4 to Article 11 of the lamburg Rules are almost correspondant to Section 2 of Chapter IV of the
Code, only different in the chosen term, the Hamburg Rules use "Liability of the Carrier” while the Code

uses "Carrier's Responsibilities”.
19) REHK - FFEIX, op. cit., pp-23-24.

20) Here "this Chapter” means Chapter 4 of the Code.
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Articles 47, 48 and 49 of the Code provide that
the carrier shall

(1) exercise due diligence to make the ship
seaworthy, properly man, equip and supply
the ship and to make the holds, refrigerating
and cool chambers and all other parts of the
ship in which goods are carried, fit and safe
for their reception, carriage and preservation;

(2) properly and carefully load, handle, stow,
carry, keep, care for and discharge the
goods carried;

(3) carry the goods to the port of discharge on
the agreed or customary or geographically
direct route.

2) Exceptions and Immunities

Generally speaking, the basis of liabilities for
loss of or damage to cargoes are the same as
those in the Hague Rules. The Code has adopted
all the exceptions and immunities laid down in
Art. IV, rule 2 of the Hague Rules. But the Code
makes the burden of proof clear. Except for fire
damage, the burden of proof is on carriers if they
want to claim immunities.2l) Therefore, carriers
have immunity for loss of or damage to cargo
due to fire unless the claimants can prove that
the loss was caused by the actual fault of the

carrier.

3) Limits of Liability

The provisions regarding package limitation of
liability for loss or damage to cargoes are the
same as those in the Hague-Visby Rules, ie,
666.67 units of account per package or unit or
two units of account per kilo’s weight of the
goods lost or damaged, whichever is the higher.22
The limit for damage due to delay is the sum of

21) Art. 51 of the Code.
22) Article 56 of the Code.
23) Ibid.

24) Article 64 of the Code.

the freight. But, if the loss of or damage to the
cargo and the delay happen at the same time, the
limits of 666.67 units of account or two units of
account will apply.?3 So we can see that only
pure damage due to delay can get compensation
not exceeding the freight.

If claims for compensation have been separately
made against the carrier, the actual carrier and
their servants or agents with regard to the loss of
or damage to the goods, the aggregate amount of
compensation shall not be in excess of the
limitation provided for in Article 56 of this Code.24

4) Loss of the Right of Limitation

The Code uses the same wording as the
Hague-Visby Rules for barring actual carrier’'s
limitation. Article 59 of the Code provides that
neither the actual carrier nor his employees or
agents shall be entitled to the benefit of the
limitation of liability provided for in Arts. 56 or 57
if it is proved that the damage resulted from an
act or omission of the actual carrier done with
intent to cause damage, or recklessly and with
knowledge that damage would probably result.

2. Division of the Liabilities between Carriers
and Actual Carriers

Where the performance of the carriage or part
thereof has been entrusted to an actual carrier,
the carrier shall nevertheless remain responsible
for the entire carriage according to the provisions
of Chapter IV the Code. The carrier shall be
responsible, in relation to the carriage performed
by the actual carrier, for the act or omission of
the actual carrier and of his servant or agent
acting within the scope of his employment or
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agency.? This is the legal liability of the carrier.

Furthermore, any special agreement under which
the carrier assumes obligations not provided for in
Chapter IV of the Code or waives rights conferred
by Chapter IV of the Code shall be binding upon
the actual carrier when the actual carrier has
agreed in writing to the contents thereof.26) That
is to say, the owner of the goods cannot claim for
damage under this special agreement, he can only
claim to the carrier.

Where a contract of carriage by sea provides
explicitly that a specified part of the carriage
covered by the said contract is to be performed by
a named actual carrier other than the carrier, the
contract may nevertheless provide that the carrier
shall not be liable for loss, damage or delay in
delivery arising from an occurrence which takes
place while the goods are in the charge of the
actual carrier during such part of the carriage.2?
Such a circumstance can only occur in multimodal
transport. In such case the owner of the goods
may only bring suit against the carrier because
there is no contractual relationship between the
owner of the goods and the actual carrier.

3. Joint and Severa! Liabilities of Carriers
and Actual Carriers

Article 63 of the Code states that "Where both

25) Art. 60 para. 1 of the Code.
26) Article 62 of the Code.

27) Article 60 para2 of the Code.
28) Ibid., Article 65.

the carrier and the actual carrier are liable for
compensation, they shall jointly and severally be
liable within the scope of such liability.” That is
to say, the owner of the goods may ask for claims
either to the carrier or to the actual carrier. Of
course one of them who has paid for the compen-
sation may undertake the recourse to the other.23)
As to the recourse Article 65 of the Code
provides that the provisions of Article 60 through
64 of the Code shall not affect the recourse
between the carrier and the actual carrier.

4. Are Other Liabilities of Carriers Applicable
to Actual Carriers?

Besides the above provisions, are the other
provisions relating to the responsibility and duties
of the carrier also applicable to the actual carrier?
They are concretely put as follows:

(1) Duty of delivery of goods

Article 85 of the Code states that "Where the
goods have been delivered by the actual carrier,
the notice in writing given by the consignee to the
actual carrier under Article 8129 of this Code shall
have the same effect as that given to the carrier,
and that given to the carrier shall have the same
effect as that given to the actual carrier.” We can

29) Article 81: Unless notice of loss or damage is given in writing by the consignee to the carrier at the time of
delivery of the goods by the carrier to the consignee, such delivery shall be deemed to be prima facie
evidence of the delivery of the goods by the carrier as described in the transport documents and of the

apparent good order and condition of such goods.

Where the loss of or damage to the goods is not apparent, the provisions of the preceding paragraph shall
apply if the consignee has not given the notice in writing within 7 cinsecutive days from the next day of the
delivery of the goods, or, in the case of containerized goods, within 15 days from the next day of the

delivery thereof.

The notice in writing regarding the loss or damage need not be given if the state of the goods has, at the
time of delivery, been the subject of a joint survey or inspection by the carrier and the consignee.
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find from this article that the duty to deliver the
goods is also applicable to actual carriers under
the following conditions: the actual carrier obtains
the entrust from the carrier to deliver the goods,
the period of responsibility containing the segment
of the delivery of the goods; and the actual carrier
actually performs the delivery of the goods. In
accordance with Article 46 of the Code, the
responsibilities of the carrier with regard to the
goods carried In containers covers the entire
period during which the carrier is in charge of the
goods, starting from the time the carrier has taken
over the goods at the port of loading, until the
goods have been delivered at the port of discharge.
The responsibility of the carrier with respect to
non-containerized goods covers the period during
which the carrier is in charge of the goods,
provided that there i1s any other agreement
between the shipper and the carrier, starting from
the time of loading of the goods onto the ship until
the time the goods are discharged therefrom. But
the distinction between them is that during the
above-mentioned period of responsibility, the
carrier, whether he has actually performed the
duty to deliver the goods or not, he remains
responsible for the entire carriage. But the actual
carrier is only responsible for the carriage per-
formed by him.30)

(2) Right of handling dangerous cargo

Article 68 of the Code provides that "At the
time of shipment of dangerous goods, ...in case the
shipper fails to notify the carrier or notified him
inaccurately, the carrier may have such goods
landed, destroyed or rendered innocuous when and
where circumstances so require.” "Notwithstanding
the carrier's knowledge of the nature of the

30) Art. 60 of the Code.
3D ALK - FEXL, op. at, p2i.

dangerous goods and his consent to carry, he may
still have such goods landed, destroyed or rendered
innocuous, ... when they become an actual danger
to the ship, the crew and other persons on board
or to other goods.” For the safety of the ship, the
crew and other persons on board, the right of
handling dangerous goods must be entrusted to
the actual carrier. Article 13 of the Hamburg Rules
clearly stipulates that both the carrier and the
actual carrier have the right to handle dangerous
goods.

(3) Right of lien

As the lessor under voyage charter or the
carrier of through carriage or multimodal transport
is the actual carrier, where the actual carrier has
paid the reasonable expenditure for the cargoes
and the general average expenditure, he has the
right of lien of the cargo. The actual carrier has
the right of lien not because it is entrusted by the
law to him but because he is one of the two
parties of the contract of carriage3l

(4) Limitation of actions

Article 257 of the Code only stipulates that the
limitation period for claims against the carmer
with regard to the carriage of goods by sea is one
year. Furthermore, within the limitation period or
after the expiration thereof, if the person allegedly
liable has brought up a claim of recourse against
a third person, that claim is time—-barred at the
expiration of 90 days. But the Code does not
clearly state whether the limitation period is
applicable to the actual carrier or not. The reason-
able interpretation of it should be that the one
year's limitation of time is also applicable to the
actual carrier. If not, there may appear the
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following problems: during the period exceeding
one year but less than two years, the consignee
brings up a claim against the actual carrier, after
the court's judgement, the actual carrier brings
recourse to the carrier. At this time, if the 90 days’
recourse time bar is applicable to the actual
carrier, it means the limitation time for the carrier
is extended to two years. If the cariier pleads one
year's limitation of time for claims against the
actual carrier, the 90 days’ time bar for bringing
up a claim of recourse stipulated in Article 257 of
the Code will lose its significance.

V. Conclusion

This paper gives an analysis on the definition
of the actual carrier, the identity of the actual
carrier and the liabilities of the actual carrier, and
also puts forward some problems arising from the
ambiguities and uncertainties of some of the
provisions of the Code.

As conclusion this paper tries to find solutions
to these problems and put forward some sug-
gestions on the basis of the Code and some inter-
national conventions as the following:

1. Owing to the divergence on the interpretation
of the definition of "actual carrier”, it would be
better to insert "actually” before "to perform the
carriage of the goods” so as to make it clear to
identify the actual carrier.

2. Because of the ambiguities and uncertainty
of the scope of the liabilities of the actual carrier,
it would be reasonable for the Code to state clearly
which liabilities are applicable to the actual carrier
and which ones are not, and also limit the liabilities
of the actual carrier within those related to the
carriage of goods, on which we can follow the
example of COGSA’1999.

3. The right of the actual carrier to ask the

shipper, the consignee or the holder of the bill of
lading for freight should be clearly stipulated in
the Code. And so does the right of lien of the
cargo carried by the actual carrier.

4. The legislative intent of the actual carrier
system is to enhance the safeguard of the cargo
owner. Therefore, the actual carrier should be
entitled to have dangerous cargo landed, destroyed
or rendered innocuous when and where cir-
cumstances so require, because the right of
disposal is granted by statute.

5. The Hamburg Rules and the Code stipulate
that, where both the carrier and the actual carrier
are liable for compensation, they shall jointly and
severally be liable, but only within the scope of
such liability. Whether the actual carrier is liable
for compensation or not depends on whether the
cargo owner can prove that the loss of the cargo
occurs while the cargo is in the actual carrier’s
charge during such part of the carriage, which will
bring difficulty to the cargo owner. It would be
reasonable to place the duty of proof on the actual
carrier. If the actual carrier fails to prove that the
loss of the cargo does not occur while the cargo
is in his charge, he and the carrier shall jointly and
severally be liable for the compensation.

6. The legislative intent of the actual carrier
system is to enhance the safeguard of the cargo
owner. Now the actual carrier is defined in the
Code so that it will be possible to proceed against
a single carrier. In my personal opinion, the
following should be taken into account by the
cargo claimant while making his choice against
whom he should take suit:

(1) Except that the carrier is a briefcase
company or has declared bankruptcy, it
would be favourable, all the time, to bring
suit against the carrier. Because according
to Article 60(1) of the Code, where the
performance of the carriage or part thereof
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has been entrusted to an actual carrier, the
carrier shall nevertheless remain responsible
for the entire carriage and the carrier shall
be responsible, in relation to the carriage
performed by the actual carrier, for the act
or omission of the actual carrier and of his
servant or agent acting within the scope of
his employment or agency. This is the
carrier’s responsibility granted by statute.
What's more, subject to Article 62 of the
Code, where the carrier and the shipper
conclude any special agreement wunder
which the carrier assumes obligations or
waives rights shall not be binding upon the
actual carrier when the actual carrier has
not agreed in writing to the contents
thereof. That is to say, the cargo owner
shall not claim an indemnity against the
actual carrier under such special agreement
and he can only claim against the carrier.
(2) Article 60(2) of the Code states that, where
a contract of carriage by sea provides
explicitly that a specified part of the
carriage covered by the said contract is to
be performed by a named actual carrier
other than the carrier, the contract may
nevertheless provide that the carrier shall
not be liable for loss, damage or delay in
delivery arising from an occurrence which
takes place while the goods are in the
charge of the actual carrier during such part
of the carriage. Thus, the cargo owner can
only claim against the actual carrier.32) Such
case often happens in multimodal transport,
in which there is no contract relationship
between the cargo owner and the actual
carrier and therefore the cargo claimant can

only bring suit against the actual carrier in
tort.

(3) In accordance with Article 63 of the Code,
where both the carrier and the actual carrier
are liable for compensation, they shall jointly
and severally be liable within the scope of
such liability, that is, the cargo owner may
claim the indemnity either against the
carrier or against the actual carrier. Of
course, one of them, after the indemnity,
may exercise his recourse against the other.
But the burden of proof rests on the cargo
claimant. The cargo claimant shall prove
that both the carrier and the actual carrier
are liable for compensation.

However, if the loss or damage can be shown
by the actual carrier to have arisen or resulted
from one of the twelve causes provided for in
Article 51 in the Code or in the carrier’s charge,
the actual carrier may disclaim responsibility for
such loss or damage. And, therefore, the cargo
owner cannot claim against the actual carrier.

In addition, what the cargo owner should take
into account is that he should observe carefully
the contents of the revelant charterparty and the
bill of lading so as to make sure of the responsi-
bilities of the carrier and the actual carrier.
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