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ABSTRACT

The Procedure for Decision of Enforcement by the Arbitration
Award and Its Problems

Bong-Suk, Kim

Arbitration means the procedure that a party inquires a third
party arbitrator for a resolution on the dispute on certain matters
of interest to follow through with the commitment of the
arbitration, and a series of procedures performed by the
arbitrator of the Korean Commercial Arbitration Board.

Arbitration is implemented in accordance with the procedure
determined by the Arbitration Act and Arbitration Regulations. In
the event the parties reach to the reconciliation during the
process of arbitration, the reconciliation is recorded in the form
of arbitration award(decision), and in the event a reconciliation is
not made, the arbitrator shall make the decision on the particular
case. The arbitration award(decision) for reconciliation during the
arbitration procedure (Article 31 of Arbitration Act, hereinafter
referred to as the "Act") or the mediation under the Arbitration
Regulation of the Korean Commercial Arbitration Board (Article
18 of the Arbitration Regulations) shall have the same
effectiveness with the decision rendered by a court that, in the

event a party does not perform the obligation, the enforcement
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document is rendered under the Rules on Enforcement Document
on Mediation Statement of various dispute resolution committees
of the Supreme Court to c.arry out the compulsory enforcement.
However, in the event that the party to take on the obligation to
perform under the arbitration award (decision) rendered by the
arbitrator (Article 32 of the Act) does not perform without due
cause, a separate enforcement decision in accordance with the
procedure determined under the Civil Enforcement Act shall be
obtained since the arbitration award(decision) cannot be the basis
of enforcement under the Civil Enforcement Act. And, in order
to enforce the judgment compulsorily in accordance with the
regulations under the Civil Enforcement Act under the foreign
arbitration judgment (Article 39 of the Act), it shall fulfill the
requirement determined under the Civil Litigation Act (article 217
of Civil Litigation Act) and shall obtain a separate enforcement
decision in accordance with the procedure determined under the
Civil Enforcement Act (Article 26 and Article 27 of Civil
Enforcement Act) since the arbitration judgment of foreign
country shall not be based on enforcement under the Civil
Enforcement Act.

It may be the issue of legislation not to recognize the
arbitration award(decision) as a source of enforcement right, and
provide the compulsive enforcement by recognizing it for
enforcement right after obtaining the enforcement document with

the decision of a court, howevér, not recognizing the arbitration
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award(decision) as the source of enforcement right is against
Clause 3 of Article 31 of the Act, provisions of Article 35, Article
38 and Article 39 that recognized the validity of arbitration as
equal to the final judgment of a court, and the definition that
the enforcement decision of a court shall require the in
compulsory enforcement under Clause 1 of Article 37 of the Act
which clearly is a conflict of principle as well.

Anyhow, in order to enforce the arbitration award(decision)
mandatorily, the party shall bring the litigation of enforcement
decision claim to the court, and the court shall deliberate with
the same procedure with .general civil cases under the Civil
Litigation Act. During the deliberation, the party obligated under
the arbitration award(decision) intended to not to undertake the
obligation and delay it raises the claim and suspend the
enforcement of cancelling the arbitration award(decision) on the
applicable arbitration decision within 3 months from the date of
receiving the authentic copy of the arbitration award{decision) or
the date of receiving the authentic copy of correction,
interpretation or additional decision under the Regulation of
Article 34 of the Act (Clause 3 of Article 36 of the Act). This
legislation to delay the sentencing of the enforcement and then to
sentence the enforcement decision brings the difficulties to a
party to litigation costs and time for compulsory enforcement
where there is a requirement of an urgency. With the most of

cases for arbitration being the special field to make the decision
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only with the specialized knowledge that the arbitrator shall be
the specialists who have appropriate knowledge of the system
and render the most reasonable and fair decision for the
arbitration. However, going through the second review by a
court would be most important, irreparable and serious factor to
interfere with the activation of the arbitration system.

The only way to activate the arbitration system that failed to
secure the practicality due to such a factor, is to revise the
Arbitration Act and Arbitration Regulations so that the arbitration
decision shall have the right to enforce under the Rules on
Enforcement Document on Mediation Statement of various

dispute resolution committees of the Supreme Court.

Key Words : Arbitration, Arbitration Award, Decision of
Enforcement, The Procedure for Decision of Enforcement, the

litigation of enforcement decision claim.
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