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The Regulation of Unlicensed Medical Practice and
Mistake of Law

Do-Hee Jeong

part-time lecturer at Dankuk University

=ABSTRACT=

Under the existing law, an act included in medical practice by medical person-
nel seems to be irrelevant to whether the act concerned in the “Life World” is
in the category of medical practice. In spite of the act having been done ac-
cording to the custom for a long time, and generally done by individuals in
the “Life World”, these kinds of acts have been banned by law, because if
these acts were done by the general individuals, it would be considered as
harmful behavior to human life and body. And it is not sure that individuals
know such a ban or notification. This cause a “Mistake of Law”. Also it is
happened if someone knows the existence of law but believes that his/her act
is not included. For treating the problem of “Mistake of Law” of unlicensed
medical act, in this study I inquired thoroughly into the category and regu-
lation of unlicensed medical act, uncertainty of the Medical Services Law the
first Section of Article 27, the prohibition of unlicensed medical act. The
“Composition Condition” of the first Section of Article 27 of the Medical
Services Law is not certain, it doesn’t meet the “Doctrine of Clearance”, and
it cause the “Mistake of Law”. Also it doesn’t meet standardization of con-
stitutional state. An exceptional decision of Pusan District Court, the debate
about unlicensed medical practice, constitutional decision on unlicensed medical
practice of the Constitutional Court of Republic of Korea and point of view of
support of regulation. Also I examined the problem of “Mistake of Law” that
the regulation of unlicensed medical practice has. I tried to solve uncertainty

of “Composition Condition” and proposed a direction of regulation for solving



270 A % 3

the “Mistake of Law” and the use of existing law.

Keyword : Unlicensed Medical Practice, Medical Practice, Mistake of Law,
Rational Reason






