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5) Katherine A. Barski, “A Comparison of Article 5 of The Uniform Commercial Code and The Uniform Customs and Practice
for Documentary Credits”, Loyola Law Review, Vol.41, Loyola University, 1996, p.746.

6) Janis Penton Soshuk, “The Consequence of Nondocumentary Conditions”, Brooklyn Law Review, Vol.56 Nol, 1990, p.42.

7) a ’Letter of credit’ means a definite undertaking that satisfies the requirements of Section 5-104 by an issuer to a beneficiary
at the request or for the account of an applicant or, in the case of a financial institution, to itself or for its own account, to
honor a documentary presentation by payment or delivery of an item of value.
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9) Peter Ellinger and Dora Neo, “The Law and Practice of Documentary Letter of Credit”, Hart Publishing, 2010, p. 238.

10) Korea Exchange Bank v. Standard Chartered Bank (2006) 1 SRL 565,577.

11) Ellinger and Dora, op.cit. p.2399} Richard King, “Gutteridge & Megrah’s Law of Bankers’ Commercial Credit”, Europa
Publication Ltd., 2001, p. 193.

12) o] 232 AgHeE At vheo] B Asfshei,
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Kumagai-Zenecon Construction Ltd I(in liq) v Arab Bank plc (1997) 2 SLR 805 aff’d on appeal (1997) 3 SRL 770; Korea
Exchange Bank v Standard Chartered Bank (2006) 1SRL565.
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13) ICC, “Commentary on UCP600”, ICC, 2007, p.66.
14) The view of the Banking Commission is that sub-article 14 (h) is not absolute and is qualified by the content of sub-article
14 (d). (R.613/TA644 rev.)



280 SEHEAL M13H 42 (20118 128 279)

oo MARA zAoE Brm fgdn Aok oA, BEA8dda 24 3o shlz
“This standby will only be honoured if the applicant default.”2}1. HAl&ta QIobH, o] 24
UCP600, ISP98 2! URDG7580141 B5F H|AF4 1oz hdch a8y B3ed =
o] & }=Z “This standby will only be honoured if the beneficiary issues a performance bond of
US$200,00 in favour of the applicant and such performance bond is advised through us”2}al
AE AT o] 2712 ISP98Z URDG7S8M & HIMFA Z7lo] oplth dvtatd @sl =

A9 35 o8 e A9 BAAL 4R el AHE 5 7] HEolch

oo orlo

ol

A
=

-

lI. ICC 49fad H2 1Y

HI

1. ICC Ay H

UCP600 Al14% hae] BN 724 X gk 1742 UCP500 A13% c3at ¥
A& §lo UCP600I A= UCP5009l| e} #7He Position Paper No.3°| © o]/ 4
gopz AAAoRE 14 W&ol MAEHUT F HIAFA 2% FHE A F
oA eFetddetE ARY 2oR 1538 gethe AHelth UCP600©] 4§
o) v FA 243 #EE 10C 3AS Avhshd thea 2t

1)

15) URDG7589] HIAF2 Z3iel] digh F4-& AAqtgelth o] 11AS s A2 HAFA 219 fads dAshe
B3AE AFRZo| ofd &R TFo] ¥ wliTo|Th(Georges Affaki and Roy Goode, “Guide to ICC Uniform Rules for
Demand Guarantees URDG758”, ICC, 2011, p.118.)

16) Conclusion
From the text of the query, various credits are received that include details relating to shipment of the goods,
such as details of transport from and to and the latest shipment date, but do not require the presentation of any
document evidencing compliance therewith. The question that has been posed does not refer to the possible
implications of handling such credits where shipment of goods is involved but there is no evidence required as to
the completion of the respective carriage. These need to be considered by each issuing and nominated bank in
accordance with its own internal policies and local regulatory requirements.

Where it has been agreed to handle such a transaction, details such as the places, ports or airports from which
the goods are to be shipped from and to and the latest shipment date may be disregarded for the purpose of
determining a complying presentation and need not be stated in any other stipulated document presented.
However, the data in the other stipulated documents will still be subject to review under sub-article 14 (d) to
ensure that any data is not conflicting with the data in the credit. According to sub-article 14 (h), banks will
deem a non-documentary condition as not stated (on the basis that there is no necessity for the beneficiary to
provide any evidence of compliance) and will disregard it. Should the beneficiary, nevertheless, elect to insert
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(1) Sirius Ar17)
g2olz9] AtA]EQl Agnewt FAI General Insurance Co.ol| AH &S £ o, o] A}
£ F53] AlFE 4 glojM = o2 AR EFS|ALEA Sirius International Insurance Corp7} 2

ZA0 QRPN REZAL o Sirust ARPF AFE Zol=e] Aol E

such data on any other stipulated document, then it must ensure that the data does not conflict with the data in
the credit. The view of the Banking Commission is that sub-article 14 (h) is not absolute and is qualified by the
content of sub-article 14 (d).

17) Sirius International Insurance Corp. v. FAI General Insurance Co. A}71(2002, WL 1446141(England), 2003 Annual Survey
of Letter of Credit Law & Practice”, Institute of International Banking Law & Practice, 2003, p.273.
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18) Korea Exchange Bank Ul Standard Chartered BankA}71, Suit No. 162 of 2004 (Registrar’s Appeal No. 307 of 2004)
(Singapore), 2006 Annual Survey of Letter of Credit Law & Practice”, Institute of International Banking Law & Practice,
2006, p. 376.
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“Price: The price in US dollars per barrel based on the quantity as determined under clause 12
of the contract shall be on a ex tank price at Pyongtaek, Korea. Basis shall be equal to the
average of the mean quotations published in the Platt’s Asia Pacific/Arabian Gulf Marketscan for
gasoil reg 0.5 pct quotations under the heading Singapore plus a premium of US dollars 3.38 per
US BBL.”

w3 Field 47A (Additional Conditions)®] E#tel]l Th53t 2 W&&T(fluctuation clause)7}
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“The amount of this letter of credit shall automatically fluctuate to cover any increase/decrease
according to the price clause without further amendment to this credit.”
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19) Oliver U] Dubai Bank Kenya Ltd. (2007) All ER (D) 135 (Sep) (England), 2008 Annual Survey of Letter of Credit Law &
Practice, Institute of International Banking Law & Practice, 2008, pp. 308 -311.2} Rogers Fayers, "Non-documentary
Conditions and the Oliver case”, Documentary Credit Insight Vol.14-4, 2008.
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< 813t 71423 (Dubai Bank of Kenya Limited)©] e st €l x~r} g Qi)

"authenticated swift msg and tested telex addressed to beneficiary’s bank through advising bank
issued by us ie. Dubai Bank of Kenya Limited confirming the beneficiary’s fulfillment of their
commitments towards the Colonial Homes (Europe) Limited.”
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2) HNZH ZHY QRS QIO g2 1Y

(1) Uzinterimpex Af25)

Uzinterimpex= AMJol| WH3LE w3ttt g9 90%e AAFEH L, YA 392 48
ol s A FETh HAFFE Standard Bank7} T8t weet ATA o ERc R 2Y
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Standard Bank(SBL)E FAZE dhe ATFEFAE FsIGATh &AM a7d AHA
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23) ICC Opinion R.179. Charles del Busto, “Case Studies on Documentary Credits”, ICC, 1995, pp.8-9.

24) Reinhard Langerich, “Security for third parties in documentary credit operations”, Documentary Credit Insight 12-1, 2006.
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Banking Law & Practice, 2009, pp.517-521.
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30) King Tak Fung, “UCP 600 Legal Analysis and Case Studies”, P.EER. Consultancy Ltd., 2008, p.74.
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ABSTRACT

The Effect of Non-documentary Condition for Letter of

Credit and Demand Guarantee

Park, Sae Woon* Choi, Jang Woo**

Any attempt which requires banks to consider non-documentary conditions would destroy autonomy
principle and increase the risks of the bank in L/C transactions. Therefore, non-documentary conditions
are disregarded in the letter of credit. This provision was first introduced in UCP500, but later, ICC
Position Paper No.3 added that if L/C requires documents related to non-documentary conditions, it cannot
be disregarded. While the language in UCP600 is basically the same as that in UCP500, there is a
difference between the two in that the former disregards the documents related to non-documentary
conditions even if they are required by L/C.

However, it should be remembered that international standard banking practice does not disregard all
of non-documentary conditions. It recognizes the validity of some non-documentary conditions which it
is not feasible to change into documentary conditions. That is, such non-documentary conditions as can
be determined from an index specified in the guarantee or identified from the issuing bank’s own records
or their normal operations are recognized as valid in legal cases. ISP98 and URDG758 do not consider
these as non-documentary conditions.

The applicant should be cautious not to include non-documentary conditions in their applications.

Key Words : Non-documentary condition, UCP600, Letter of Credit, Demand Guarantee
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