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Analyzing Article 85(Penalty) in the Construction Technology Promotion Act
based on the Principle of Legality
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Abstract : Since May 23, 2014, the Construction Technology Promotion Act has been effect through the entire reform
of the Act. Despite the extensive reform, the previous penalty articles remain intact. According to the article 85 @,
especially, if a service provider or an engineer has caused death or injury by violating the duty of good faith and by
damaging the principal parts of facilities, the person should be sentenced for lifetime imprisonment or imprisonment
for no less than three years, The article has been controversial in its clarity and adequacy. This study is to verify the
characteristics and the scope of the article and to suggest the theoretical backgrounds by analyzing the article based
on the principle of legality, which enables to set forth the possibility to improve the article, To achieve the goal, the
provision has been analyzed in accordance with the basic laws in Korea including the constitutional law and the criminal
law, the related cases have been collected, and the comparison of the relevant acts has been executed, The detailed
discussion about the articles in laws and acts on construction and the long—term and integrated study are expected to
vitalize through this research,
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Table 1. Principle of legality in Korean laws

Principle of Legality in Korean Constitutional Law

Principle of Legality in Korean Criminal Law

Article 12 @ All citizens shall enjoy personal liberty. No person | Article 1 (Criminality and Punishability of Act) @ The criminality and punishability of an
shall be arrested, detained, searched, seized or interrogated | act shall be determined by the law in effect at the time of the commission of that act.

except as provided by Act. No person shall be punished, placed | @ When a law is changed after the commission of a crime, such act thereby no longer
under preventive restrictions or subject to involuntary labor | constitutes a crime under the new law, or the punishment therefor under the new law

except as provided by Act and through lawful procedures.

becomes less severe than under the previous law, the new law shall apply.

Article 13 @ No citizen shall be prosecuted for an act which does | @ When a law is changed after the sentence for a crime committed under the
not constitute a crime under the Act in force at the time it was | previous law has become final and such act thereby no longer constitutes a crime, the

committed, nor shall he be placed in double jeopardy.

execution of the punishment shall be remitted.
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Table 2. Sub-principles in the Principle of legality

Principles Origin (Ancient Roman Empire)
The Written or Statute Law Lex Scripta
The Prohibition of Retroactive Effect Lex Praevia
The Principle of certainty Lex Certa
The Principle of Strict Interpretation Lex Stricta

(Merrian—Webster 1993)
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Table 3. Article 85(Penalty) in the Construction Technology
Promotion Act

Any person who, by violating the duty in Article 28 @ and
Construction | damaging principal parts of facilities including bridges,
Technology | tunnels, railways, and others defined by President’s
Promotion | executive orders during the warranty period according to
Act the TFramework Act on the Construction Industry; Article
Provision | 28, has caused death or injury to another person shall be
85(Penalty) | punished by lifetime imprisonment or imprisonment for no
less than three years.
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Table 4. Comparison of Penalty Provisions in the Related Acts

Act Provisions Penalty

Framework Act on Lifetime imprisonment

. Contractors or engineers who o

the Construction o or imprisonment for
have caused death or injury to

Industry no less than three
another person

Article 93 @ years

Designers, Contractors, Lifetime imprisonment
Workers, and Supervisors who |or imprisonment for
have caused death or injury to |no less than three
another person years

Building Act
Article 106 @

Designers, Contractors,
Supervisors and Structural
Engineers who have caused
death or injury to another
person

Lifetime imprisonment
or imprisonment for
no less than three
years

Housing Act
Article 94 @

A person in charge of Safety
Special Act on the |Control, by violating the safety |Lifetime imprisonment
Safety Control of |regulations or neglecting or imprisonment for
Public Structures |the safety checks, who have no less than three
Article 39 @ caused death or injury to years

another person

Engineerin ) Imprisonment for no
¢ K Identity theft, or brokerage of P

Industry : o more than one year or

: the action or violation of the )

Promotion Act duty of credibilit fine for no more than

Article 46 Y Y 10,000,000 won

Engineering Imprisonment for no

Technology Violation of the duty of more than one year or

Promotion Act credibility fine for no more than

Article 27 5,000,000 won

7Vt A AT glovt 7Ier A1) T ] 8
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Table 5. Comparison of the Other Administrative Acts

Act Provisions

A person, by destroying Nuclear
Nuclear Safety |reactor, who has caused death
Act or injury to another person, or
Article 113 @ |has damaged the property, or
disorder the public safety

Penalty

Death penalty - Lifetime
imprisonment or
imprisonment for no
less than three years

A person who has caused death

Nuclear Safety |by wrongfully controlling or Imprisonment for no

Act handling nuclear substance, less than three years
Article 114 @  |nuclear reactor, and nuclear ray |[Effect: Nov 22. 2014]
generator®

Imprisonment for no
more than 10 years or
fine for no more than
100 million won

Occupational |Employers who violate the safety
Safety and and health measures duties thus
Health Act 66.2 |cause the death of a worker

imprisonment without
prison labor for not
more than ten years or
by a fine not exceeding
150 million won

High—pressure
Gas Safety
Control Act 38

Any person who causes the
death of a person

sRzMmalEE =24 X Mis 20ed 12 125
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