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Antitrust Regulation on the Restriction of Business
Activities by Healthcare Providers’ Organization

Jae Hun Jeong

Professor, School of Law, Ewha Womans University

=ABSTRACT=

Recently, the antitrust tribunal of Seoul High Court revoked the disposition of
Korea Fair Trade Commission(hereafter ‘KFTC’). While KFTC determined that
the restriction of Korea Pediatrician Association violated article 26 of the
Monopoly Regulation and Fair Trade Act(Korean antitrust law), Seoul High court
viewed that KFTC failed to prove the compulsory measures and the restraint of
competition required in article 26.

The ‘restriction’ of article 26 should be interpreted as ‘excessive restriction’.
Since entrepeneurs’ organization is allowed to limit its member’s activities, KFTC
could regulate entrepeneurs’ organization on a very exceptional basis. In addition,
though entrepeneurs’ organization did not use compulsory measures to enforce its
resolution, its ‘excessive restriction’ could fit into the notion of ‘restriction’ of ar-
ticle 26.

Under the current medical care system, the price of medical care is decided by
Korean government. Therefore the restriction of Korea Pediatrician Association is
not likely to have effect on the price. However, the resolution of Korea
Pediatrician Association was aimed to decrease the supply of medical care.
Therefore the resolution is capable of having effect on the competition. In this
sense, though KFTC failed to submit direct evidence to support the decrease of
quantity, there could be possibility of restraint of competition.

The Seoul High Court's decision has important implications. The leading case
on restraint of competition(Supreme Court 2002Du8628, Posco case) was deliv-

ered in 2007. However the remaining issue such as the standard and scope of re-
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straint of competition is not clear. Through reappeal case of this decision,

Supreme Court has to decide the line between competition and its restraint.

Keyword: Healthcare provider, Restriction of business activities, Restraint of
competition. Entrepeneurs’ organization, Monopoly Regulation and
Fair Trade Act




