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1.4 A4

A 20219 6 WE AHEA RIxAG] A7|HA due FARRRTE A
ZAA| =(ISDS: Investor-state dispute settlement)©ll wWel APH A FxFA A< Trinh
and Bin Chau v. Viet Nam (DA S4ad FAzto|t). Al FasAlod A A& diglet
AsAbel 17 &3 HESALE AUE BRI vlE HdA OE Aotk dae =
AFASA ot ¥&S nhdstr] $18l] A3A 541 F(TPF: Third-party funding) 2]
Atel AlokS o] AgE AFWSkA, o] F FAR|To] AAHRINA EHE vttt =
FTARG o] WAtk a2 d TPF 3|4} WMEAE TPF AL REZ AlSHS Al 23,
TR Al A Fafok & H& AFA Fskthes Aol Y] FolthD

ol E FAFAZ A AN BAGAAZE obd A3AE AHJANA FAEAE AT A=
< WA AFsta, 2ol AHToZRE EduldES AFLoH 2w AT
7} "t TPF Al7d 53 9ok tiE2 <l TPF 3419 w2 = 732 (Burford Capital)2]
735, 2015 5E 20208704 52%9] AHT AFES EATh2 TPF/L U7tE AlH &

o
Z271e F7/0E TPF AlekA7F glol &7] ojfHt}h tqt Chevron and TexPet v. Ecuador (II)
A FARYEL] Lol mad, olutE AFHERQ du SollA AFH| S-S AU o

2= o go] Wg ke tEE gha-olig] 2 (Lago-Agrio) AFIS] dF =2 14 HY

o] A EeuldEe] o 5%0lthd o] F oF=E tiyeo] Antom 53 Eafuld
[e]

Aol H(access to justice)dt= a
TPF7} ke olaj oA 253 Yyl e Aolaln Selske Alzte ok wA
ol #A FE= BH, FAclo] H|= o

AzAtel ol #AZE 2l o Aok ol #A F=L TPF

1) “After Vietnam Pays Hefty UNCITRAL BIT Award, Investor-Claimant Files Suit Against His Lawyers
Accusing Them of Collusion with Third-Party Funder to Take Greater Share of Winnings”, (2021), Retrieved
October 31, 2021, from https://www .iareporter.com/articles/after-vietham-pays-hefty-uncitral-bit-award-investor-
claimant-files-suit-against-its-lawyers-accusing-them-of-collusion-with-third-party-funder-to-take-greater-share-of-win
nings/

2) Burford Capital. “Investor Presentation”, (2021), Retrieved November 30, 2021, from
https://www .burfordcapital.com/media/2174/investor-presentation-june-2021.pdf

3) Chevron Corporation and Texaco Petroleum Company v. The Republic of Ecuador (II) (PCA Case No. 2009-
23), Second Partial Award on Track II dated 30 August 2018, para.4.412.

4) 2, AR AN Foulgd onlr, "N FA,, Al4d, ZAoistal Haysta 4, 20152,
p-150.
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= EAE g 24 Fel$d S 9kt TPF AlgAE E4EARE A
A BAR A= o] AdE AMSES e B57E 3 colth HEoE.
TPE7} Shteldd ARle] 5§58 Zlolgtal felste AlZE Sith 2y TPRSE i Abe]
o dHdAe BEe @th 239 AaAol /e TPF AlgAte] Zue]Sel wet A

AL oldA] oile] & FE 9Ith6)
ghike] A=r}b ohym, 2
< A7E = OE YA E TPFE 7918 F gl d4dolgte A 4% St TPF Al
SAFEC] WTAP} obd BAAER Aleksle nlme] #AYPT wlaAle] FelujiE FA|s=
e fIdskAl 7] 913 =Holgte Zlo|th LElal o|2fgt Al 2] TASAPY,e
TAH YHAAE TPFO AHFA R olsi=#] ety 2t 23| -G A
Ao =H TPFY] #A|H S dWsta &7l W H =S

olstel| A= TPFell &3k ZAALS| 9] =09} &
A7)E]o] oA@A AL =A] A2t
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I. 3A% =9

1. UNCITRAL

UN Akshe] =473 A el ¢ 9 3] (UNCITRAL: United Nations Commission on International
Trade Law)olA #|34F2F1 9K Working Group MI, ©]3} ‘Zgu)& ISDS /M¥S 3%
FA F R TPFE =9 Folvh Asiwhe 2019 TPRel &g YAl 52 wda|
2 ARsta, xS vk E As Aol AAITES) o] AMF=- TPFel| ¥ f
29 2021 59 F/HEE F9 UNCITRAL 39573 HES|AL 5 ola| BAJERTH

5) S “ICSID FATH 474 AHe] F8 Beh B A3 AFuEA FAt AEE FuAT 5
Ar =S AR, TSAME,, #1475, HFI, 2020. 5, pp.123-126.

6) THEAMY (A3 2021, 1. 5. }E A17828%, 2021. 1. 5., AH¥-NA) AMZ(AZAL obd Aokl Y wA
) A5l g tgy 2k “WMIAE ofd 2= WEA) oW & = gl AFE Bole] Bay
7 9ke] o]9)g ujurobA = oh] ®rh

7) ©l8l|%. “Third-Party Funding(*137F 22| €)e] 7haAdst pal #ebr, TA2El2,, Al173%, =938l 2019.
8, pp.109,121,124.

8) UNCITRAL, “Working Group III: Investor-State Dispute Settlement Reform”, (2021), Retrieved November 30,
2021, from https://uncitral.un.org/en/working_groups/3/investor-state

9) UNCITRAL, “Possible reform of investor-State dispute settlement (ISDS) Draft provisions on third-party
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Hko)kr} 10)

TPFol| ¥t 82 FAZF, SAE, Tl & o d= vl & ok
|l UNCITRAL AFF-=ro] wldH3k 5+% Z9K©|3} ‘UNCITRAL *9P)& Fx}zxofd
7171 g Aotk TPFSF #dd W82 () B9, (i) T&FF, (i) TPF A<
N, (v) Hl& 2Ho=2 FAHETh

1o
oY
o

o

=

f

(1) A9

UNCITRAL %8t A1Z2(3 2)E “Third-party funder”(F|32F A4 &2hE “dAx1S 98|
A AFSAY AT R Y TAGARAE ohd ARl Es Qlvo R A eofdh
ot AlF o @ A= 2FAZ Aol EAoth 3 AEATs W AR E
A e AN E diERlel B3 AFATAGE AAFORA A3ARTE Folg
A= BAIARP R AGoent ol&ut AL ® &35 $g Aeo|th mpR|Eto R
“ABARF AFAT S “EAGARTE obd A3ATE BA—ARA A A e oldl 4-8s
B ALY AY Ee AL ALE AFsE QoR Foinh AF Exe old A
sk Al hrolghe=

EUE @A, “dA

-

t-g
AL FHeEn A A AL = 758 F U=SE ok

£ dal AEE Agrelde FE Sl “TAYTAA die] o]
Aefirrels Fdel FriEolob vt ode w3tk drbHQl Aa A
Q7171 flald wWEslyE Hasitte Aotk “AlFsr|Z gl Hee <m
AFeterolgte wdol 22t FriEolob dthe od® AAIgT HAIA A
TPF= Q7] wj&o|th13) nj=S HRZ7) 732 1elehd TPFe # o7 §e
Aot F2 e AA EE s TPF94 gel7t o AestA e 2ert
g At EAAEAAe T £ AT 7 7] Wi, HEE e
A gal BRI Ad AP Ee SoE /\}9_61 AL AotgThy Satets HZ «o|d
d&she Adrolgts £lol FrtE] HiAEA Ade &S & A HIATE, o)
& J=E HWAE AS ATt =1 fEvee | TE BAgazte] HE el

o]

LX)
TPFE o]9) 3E¢ 4o + dvks P BUse olf=, o5 o

re

=

funding”, (2021), Retrieved November 30, 2021, from
https://view.officeapps.live.com/op/view.aspx ?src=https %3 A %2F %2Funcitral.un.org %2Fsites % 2Funcitral.un.org % 2Ff
iles %2Fmedia-documents % 2Funcitral %2F210506_tpf_initial_draft_for_comments.docx&wdOrigin=BROW SELINK

10) UNCITRAL, “UNCITRAL Working Group III Initial Draft on the regulation of third-party funding Compilation
of comments”, (2021), Retrieved November 30, 2021, from
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/compilation_of_comments_tpf_1.pdf

11) Ibid.

12) Supra note 9, paras.6-7.

13) Supra note 10, p.10.

14) 1bid., p.58.
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- = 1oy
TPFS e BAAelA Bzl dde] Bog & 5 UES gt ds PP
teom, ABEATRDE 227197 Lo TPFF Bed A Dokl g
b qelm MR ALl AL 8 DS FEehe A%d dgdte o 1

EUE TPFE Algltsltlgts, 47199 sAAE H2
gtby Hokth wak 29he TPE/F Al A A2

£ A9 FAIG AAeuA,
o A% AAQAAD B Mol AolA B el vgAed A4
Ze FARYT ABRY LT dal FPAA AL wEEA,

Ak FAAA ARl e TPEZF FAH#3 EE AT 7ES

HAT OEE ST F g7] wiol, TPFE &83lok ot A1 <le] v go

o] ltka AFch Aol #3 =2 01 213k P T thRojof drha HIThI®

S2yete AP AR BEste], TPEF 2 A3x 2 A FZAKelst “TPF 2]A})2

EA7F oln FAE HAE do AP g HEe o] HA] FEE 410
o

RARTE 2dg 318 AL ALY

=
=
AU A 9 TN FAAE A2 Aol oJAND 5 dvks A4S
%
H

o

UNCITRAL %St A|7Z(TPF AHE2l I7E TPFS e EAGAA S84 H-9f
A BRAGALR A o FA o7 Zl(disclosure)dte A Hl, SAAFHEIL S 2
T F Jde FEE ek 954 I8 AR 37K 2, AR AAgA|gAbe] At
T, ABA AF At AWa FA, TPF AleF e Alekxzo|th AR I 2
Mg 878 F de FHde AAAAA B2 Fgo] HH A5 TPF &4 A%
TPFO| d|/%tole] &

EU% TPF 7 $m04 M LT e = eFFolof ke 9
th o9 FEY 9@ AHJET oy} I TAAE U= F A7 o

15) Ibid., p.28.

16) “UNCITRAL Working Group III Initial Draft on the regulation of third-party funding,” May 6, 2021, para. 12.
17) Supra note 10, p.12.

18) Ibid., p.58.

19) Ibid., p.29.

20) Supra note 9, paras.36-49.
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itk E=3F TPRY] ezt HRE= /| gl Eddshe AL AAAR, S HAte
z7] QA REE AFHez x3EE Zode Wi B Auel Al =)
olg] TPFe| Foxt AH7F F&d F e s 2A2 EUth EU= TPF] FA %
Hie FAARL o] f7F AAIR 5ol gate] FriEojof ke 9473% gk v
o 54 ¢k AR &skth 3/ Ui FHe HE T *}Nﬂ TPE 3]}
9oz g ZAJMA T o §A T AAA gz 3N 4 2 33T AAA
oflywl FAB R AMFAIGe R FHE AR =2l 2HE wFoof Frhe oA

B AZYED @E, feldes B AES FASA A, FARPY TY A, EE

TPF Zloke] EEuby 4= 786}—5— Aol gl Aoleb AFAT. TPF Aloke] WAo] &
A Aol FABARE AU AP A DR FAs e, FALA 2]
we} ole} ol Fol = B o] Rl Aok Bk €S ABTkD)

(4) W& B2t

UNCITRAL %9t A|102(H]-§& EHE TPFolA A3 v 8-S v]& B #2193t
bt TPFRolA] AYg ¥]&-2 TPFE W2 EAGAMAE Fshs tez €k EU
= A0z, 53] TPFAA TS FF8F AdstAY Aa2 AT A3AdA A5
Fd= T 7ol ALHoord Al i) FIHAQ =7t Hesitty Kt
t}29) wl=& TPF H|-&-S FAH| & E3A7]e ddd] #3t FEE o} =90 g
7F doka Btk f-ejvets TPRSE #dste] dAg B8 FAR[&o XA
itk g BelH, o Ae WAIACRE qrske Zlo] Fasite odS AEITh
ohet oA WA o R qiske Aol HlE el #e V1E e A dEFS v
A2 Aol gk m7F 2o Folgta AFIrTEe)

op

(5) ¥lg-oll HE FHEAF
b ALl WiEt FEAIS)E TPFS W& TATARA u]goﬂ
%‘—XH%%J%‘J} EE‘éHOlE ghtia -4—,—:6,]—‘6]- ot} Wt 4 Qe A

byt oo, u}u&

21) Supra note 10, p.20.

22) Ibid., p.60.

23) Ibid., p.30.

24) Supra note 9, paras.55-59.
25) Supra note 10, p.25.

26) Ibid., p.61.

27) Ibid., p.31.

28) Supra note 9, paras.51-54.
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o} #HgE HALS ICSID %8F A153% A4z X A7) 2DeA], TPFE X3t
BE A8 Ae5e 4iEd #4E T WU AR YT "= = TPFRITE 44
= of digh FGEAE Aol N B ArkH
oS AEATE0 et v & digh gEAF #

I3 T H& Edd] B3 oA T4l

RS

(O it ot

tiulste] A F-7F TPF 3|4}
=]

st= ol Ewel € Zolzhe

World Bank 4+l <A FA}EAYs) 2 7| +(ICSID: International Centre for Settlement of
Investment Disputes)?] FA|72L oAl 7} fHEITE3D) Fo)Aks]E ICSID EF
7} A=) thE 19102 AP

ICSID FATF22 1967 9€ 25¢ AE=o] 1968 1€ 19 FHEITE ©o]F 1984,
2003, 2006'd & 3xbE] MFEATE A3 ICSID =ATFE S M skA= Agko] 2018
Y 8¥ 3d A=" F, "ICSID F JNHE He FATA],(the working paper on
proposals for amendment of the ICSID Rules)”} A|¢t= At} 2021d 6¥ 15U+ A5}
2 B2 7F ZAFEACE AA7)0l= ICSID FA 72 9o, ICSID 7124172 2} ICSID %
Arzle] e #g AGE EZgrE o] St olstdlA = Al5A APEFAS UL F
ICSID =A7+3 7§13t Z<ekeolal “ICSID ZSP)39olx TP ¥l RES Awir)
ICSID Z*¢tol|A TPF} ##o] e FHE2 (i) TPF AF 2] 1A (Notice), (ii) H]-E-<l that
THAF Wt 20219 11€ 1290 A6At AFEME FAEAo, 2t W
stk S Yot} uwlEhA] olFolM e WSl BWokd A5A APEAE vtz A6At
iAol W&e Frlete] Areth

29) Supra note 10, p.23.

30) Ibid., p.61.

31) Ibid, pp.28-31.

32) ICSID A Al6x A1E tha.

33) ICSID €A A4z A1

34) ICSID &3 o], “ICSID Convention Arbitration Rules”, Retrieved October 31, 2021, from
https://icsid.worldbank.org/resources/rules-and-regulations/convention/arbitration-rules

35) ICSID &#|©]#], “ICSID Rules and Regulations Amendment - Working Papers”, Retrieved October 31, 2021,
from https:/ficsid.worldbank.org/resources/rules-amendments
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(1) TPF AH2 9] 3]

ICSID Z¢F A14ZA3A AFA 2 nA)E BEGAIAZ)E #3258 2 =
Ao AgAgs Te 25 1AL oFE FEdth 149 W& Aa= Al
A3Are] Az Faolm, 1A WS xwHolth TPF A3z Helel 7 $-ol=

Afrstal FAlshe ZhQlely %—1]94 drgo] Aol E3FEojof grt36) TPF A|FAH7}
1Q1 Aol thek - Aext AFEA oA F7HE Wgolth e “TE E4 A=
TPF9] 7HL§°ﬂ xgEojo gtk gAS AES F7kE e, tE FAxGH FA)
2 dE sl AF AFor Ivte Aol FAEHATD Ao g

fr

2 o fr &

0

],

[¢]

¥ ol
F_

ICSID AHFEgeltt. FALANE 558 o e AaAF Age]l AZ2d FA 2A3
of gt} Hed 1A % o]F WEARFE ICSID AHFEel BAe] AJuieabatel
ARNAA et SARG = FHAA Fro e BE = ATE®

ole] ICSID 291} | Bl Ee e BAAUL. AT Wee thee] oA
M @ & gk 3, YA obd A3 AFAEAE Aadle] obd 2
%, WA EE AUE o9FE BT U golsbl A¥s] AaAAE AFATA

7147z} HEAoR S W= Agxjd 3t FAHs} 1A Eo]ok k= A|<to] <)
[e]
o

ek et o] A 2EHT B¢ BHYo| PHa] FATFHE Ereke Aol of
g% & Atk EW 0|9 FER BAsel 27 FuIt BT AT AR A
147 A4l Het TAE B & oo B4, AT hd Bd nAE A
@ 7kE 9otk aed ARAFA] FAE oo FEF Fus] wEel, of Ake
2R 52 BT A, BE F7EEC] A4 AN A4k A2, F ARk
PAPAAS WENNS EF BERIE AT AL AdAh FAIAA
So1219l ABAFATL 284 e AFAFAG e Al FolA Bk AL o

fradch o] Aljke iHEHE]Oi g ol AA AT YA, FFF Z7HES A14x A5
ol s AlATh A, FANA AT FARRE] Aol e Afele 7t FE
INE oFstetate zﬂOPo] AATE oz, A4z A5eo] A36R(TAH: Lukd3)
A3} FS FZF(cross-reference)’} & AL E}FSHA] U= A AHo] ATh A|36x
A3 “FARGF= Hosittan HFste A5 SAEAY] o dAdAME EAEAL
AlAl #A e FAY AES 87F F Athrs W&otk E3 Al3ex A3l o

o -
n “dosita hske Aerelke B4 AAE 8xdo] s 7] Wil Ali4x

36) ICSID ¢t Al14% #1173

37) Al6x} 2FdEAl, paras.8-11.

38) ICSID %<t Al14% A2 HA| A4
39) #52+ 2FAEA, para.39.

40) A|53} 2}JTA, paras.40-41
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41) Ibid., para.42.

42) ICSID =<t Al14Z A4dke] U§2 th37 2l “FARAFRE AoATAT L v FAARQ] Ab5AlF-#
s F7F AR FANE A6z A3 wet HI 5 9k

43) Al5xF 2AEA, para.43.

44) ICSID %9t A|53% A48},

45) -3, “ICSID SATFE 42 AAH F

[e} = =4 -
AE 298 TR, TEdlE,, Al

S
o
2
ey
B
5
o
=
oo
A
e
—
=
X
*
B~
oy
=
ofo
oft
fz
X
oft
ol
ol

o
}01' ot
rO
=

7



12 1EHT B 31% H4%

ICSID Z%F A|53z]&o tfgt Fdx)o] tigk zh=reo] whg-2 o3 o}l A, #|53
13 E ul TPF=

sl mEske o] Fasitte Ads AT =4, TPFe EAld Fo4S Fo
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gl Aol AYAS A E ol Bote JAE AXEHAY. 4= A4del el =
24 T2 EokS Aokgchee A53% A4S AnpH oz oM A5at FYEAM A “F
A F= TPFS] EAE X e, A3 13€ &3 ddsie dFd B T4
£ angsleiol ke Eow FHEAT S EATAAE TPFE #1338 W 57
24 A, ARG FE vlEol g GEAF 2 SAJA B SAHUA

£
o} FHSHA AAE S tis) Adaof ste Zeolth AEd SAE FTLH HE
AA el et etz FdHSN FATY R A36(TA: Luk )l wE TS 7t
ok TPFO] EA 1 AAZ FEAT HHS
olfE A3 mE g AL =45

3. ICC

=473 5] 2] A(ICC: International Chamber of Commerce):= 100 7§=rol] X3k 44
sulnt SlAALRE A VA EA, Tk giefd] YX|gthad) Bl E =7IE 7]FE of
YARE, B2L27F 2S£ thekgt 139 B AAH =5 AT, AAe F
AtEe]l Aok ICC FATHHL ISDSel 278t AZld 245 sidsk=d SloiA,
ICSID, UNCITRAL, AEZE493el4d S E3|(SCC: Arbitration Institute of the
Stockholm Chamber of Commerce)49°l] ©]o] 4HAZ HIHSHA AlgEHE FH FA113 o]
t}50) kA UNCITRALY ICSIDA] o}2] =9 ©A|Ql TPF 1 ¢] ICC FATH3 ol = ]
0] RigEo] itk 2y BERE ICC TS HED 7H7F vk @38 ICC SAlTHE
20209 iR Eo] 2021 1€ 1958 FE=o] dATE 1 oo mix i 2017
dell Stk ICC A2 ICC ©]Ak3| 7} A ghrtsn

46) A52F 2FAEA, para.102.

47) Ibid. para.103.

48) ICC & ¥ °]#], “About us”, Retrieved October 31, 2021, from
https:/ficcwbo.org/about-us/https://iccwbo.org/about-us/

49) SCC AT oll= TPF Aol $la SCColA TPF #d =9] F&% W75 o} o] o] SCC
= Ak

50) 20201d 1249 314744 &zl FAA-E7E £AL VIEe® 3 A o7AE FAIEE =olok #dol

7] wiEell ICSID F7F5Al9+22 ICSID F A7+ 2 &2 E3A1Z] &, UNCTAD Investment Policy Hub &

©]#], “Arbitral rules and administering institution”, Retrieved November 30, 2021, from

https://investmentpolicy.unctad.org/investment-dispute-settlement

ICC &3#|°]A], “ICC unveils revised Rules of Arbitration”, Retrieved October 31, 2021, from
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(1) TPF AH2 9] 3]

ICC ZAT+Z oA TPFe} #dAo] YE FH-2 TPF AMdLl mxlo #3 A1z A178
folth ICC FATFae B e HlEd thg HEAF 18l TPFo ¥k W8]
Aok 129 diide] He FEE (@) TPF Alke] EA), Z8]lal (i) TPF IJAke] A1
(identity)o|th. 1A o] ok FARG T, A FA-YAAL ICC AHF=ol™ A §l
o] :A|&fof gt

ICC TATAE tha 22 5Ao] otk AA|, TPFRo &3 ¥xel Fo| 732 §IA
g, mAof] #SE A “FA AH e W E g AwS AlFsta FA Al o
gk AR olsBAE = 711°‘=”°1E‘ri Tk =4, A9 e () TPF A<t
EAl, 22]aL (i) TPF 3]Ake] Allo]t}h. TPF 7ok lﬂ% HFFAA 5 o FAAJA F
Hol i3 nAE QFHA Ferh A, 1A 713 “x]A] glolrolty. FA|AQ 7|7+
BAShE Aol Hlsl EAo] Y 27t vt AZEnh UlA, ICC FAlTtE <A
TPF ¥ RS 24 AL a7ste B4 “FAQ FEA 2 FAQlo] ACC FATt
2) A1z A2e 9 1113?%1] THE o7& old&d F U=H” o= Aotk o]F o]f
2 TPF ¥ 7782 A Foll #at F32 2ol £3=o] Stk ICC FATTE S
307 == FdEo] Sl 3711 Al FE S 0 A, @) AL A, Gi) o 2
2, o] Al 2 w3 (v) FAREEE vdoh TPRe #-E 2 (v) AT
ol &£a A12(F3) A7 Aol

2021 19 1 a-‘?‘Ei Fgo] A% /i ICC AT Al A FE ¥k F o
U7l TPF 149 =ielth BAGAEA Al TPF Ak TMsl=S 273 139 =
oloz Enﬂ/ﬂo] 7r3g A ]a].J_ cce 417}5111;}52)

—

)ll

=
[e]

At

2]

=
ofN
2
i
o
)

1. TPF 3x}e] v x}x}A

PN AR weldlH i TPRS Aelsh B AL e] Fadl ThRolAA T
FARFANNE AFABATE ) A FAATE opdA o Rk BPom BY
@ 7497} 2kt = TPRY AelE AT 84 FolA AwAEA} B ¥0HT
AR, % AR sk B )

52) Ibid.
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(1) Ambiente Ufficio v Argentina AFA

3 2 84 A dAA 9iAH TS TPF IAF FAAAJES dddoz
‘& A (control)” Pkl FAUTh olo] FATWHFIL o] AHd TPF 3|Ake] HA A 917} A3
27} obd EAGAIAIIA] o B2 At 2013d 2€¥ 8Y WE #IA 2 FEA
w3k AAolM TR F= o] ARolM 54 FA(NASAM: North Atlantic Société
d’ Administration)7} AA A S A o] AR FAEAE ¢ A5 Ag¥E ol FAIH
o5 FUE FAE A7) Ad AHANES Lﬂ_o} &=l YooM= ZAFAR 9
= dve AS JAFY 2y FAEE R Al FAVE AAJES BAYT
T Poke olfr =, T FA= o] AR FAEA D‘*}Z}ﬂ obd A3z Z2E R
thsy) sd FAE AAHANES BA = F gle ool dal FAR = o
7 2AE EQULh AA, A S WsRle e A3 WEV|deA A4l A
A7F obd AANES ettt Btk B4, AlAlEo] AlA o Aeke FEtele
AL 7] f8lA A3A7E AAHRJEANA Aeks Bllo, AAHJAES 2072 At
Ttk

Fu%ﬂ i

mlo r

(2) Muhammet Cap v. Turkmenistan A}

AH T MRSl O o] "ARAZE ofw TPF 3|AbF GARAetal 3k 4l
Ao w7t SAF2A 29 TPF 3|At Al o|-AEQ7] wiZell, o] AR SA3F
odAlE AAle] AZIF F7E Al o] gl FAULSS old AHAEL F
AR A F2 A AF S F9S TPF 3|ALeE Bujalr] 2 kg AL ApolA]

AR AN A AN 2A HFdhe ouje dEl= TPF 3Abel Al o]d gk ko] gl

| wEel oJds] AlEe] GAAEra ghEkeithse) AR = HAA Tl FFe 3

g FAS A Eokn AP BEdd Fae 714E ks

(3) Teinver v. Argentina AH

A= of2lE U= o] AR FAEAe] AAAQD GAAE 413 le] olgt TPF
3|ARRI HEE 7H34E‘°]E}" Tk HEE e of2dE el FAg FAAlE,
29}l Fugel] wet dyd A ofyr] wiie] #EHE 23S FEANZE F glve

53) Ambiente Utficio and others v. Argentina (ICSID Case No. ARB/08/9), Decision on Jurisdiction and Admissibility
dated 8 February 2013, paras.277-278.

54) Ibid., para.277.

55) Muhammet Cap & Sehil Ingaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan (ICSID Case No. ARB/12/6),
Award dated 04 May 2021, para.684.

56) Ibid., para.691.

57) Ibid., paras.691-692.
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Aotk HEE Jfade] ICSID FAAA A o] d=s 3 &ste & of=lEu
} EABEAd Eold WS WolAE 1cSID A AT =A watke Ao
AR5 FAelth

SARGT= A =0l A7l 2] Fo] FANAY o] Foll LA AR AA
7F the ol R 2 FAIATe] #Edd W ZPrhs FARYF= SANAHL ol F
of A Aol el e mAA © Atk sl o=e] Al 7HA ol /=
EQth AA, #EAES A= Aol TAAIAHLolgl= A2 Vivendi v. Argentina (I)

53
HA3 2E ICSID FAAF H®T olygl ICI= ©] 24} Z7]H](Lockerbie) FHZ|A] <l

=

et dzlojthen =4, FLlA el AEH P 4A1HAe Ayt FANAHY o]
HEE ASYR ojxdEo] ARl GAkt A4S Fdthe T4 A8 wi
Wol=9 4 itk CSOB v. Slovakia AF1S] FARGF= AlA<lo] FA B HFdS
AR Al Fgh Aol thall, F=rt A7gle] A HA el UeA 04—‘?*54 1'%7_5}

A F= Aol FALA o] Fo]7] Wi FAHH
AR, DA To] Fr Aleke] 7|vkAolgtal st
1l 2HRle] TS fvtelth= Ae ov|gth. 19d] Hamester v. Ghana AF19] FA|
AR FA12] WA (initiation) A8 3} FAke] A A (performance) Al7] 2 o] AHA S

b7t fklol @ Bk add a9 Al SR BIT Al102E FAe] A
Aol FEAd talA e FEE] WRel, T A4 A7) Fere] BHAE BIT A

r9:

H
FANAS U el FARYRS) BUUANE AT DU, Teinver v
Argentina A7) ol2dEY- 259l BITE Fake] AA el dhel
AS SRAGIth Teb] S A AVle] SHAE SARERS DA Fasithe)

2. TPF9] Z/ldy 2 gAY

(1) Tennant Energy v. Canada AH

SAFL = AAQAA 15¢ o]l TPFol| &3t HHE AT Fol I3 oA
TNt AA WEE dEoh 30 Y FEE () TPF Ak 219, Gi) o] AR &
Az A A A A E2] 3t v 7§7é°1 WA= 7-5-<] B8 AFdl tigk TPF A<}
o 27, a8 (i) 49 ()Pl e A5 olgd At x7o] glths ARHo|thed) &

58) Autobuses Urbanos del Sur S.A., Teinver S.A. and Transportes de Cercanias S.A. v. Argentine Republic
(ICSID Case No. ARB/09/1), Decision on Jurisdiction dated 21 December 2012, paras. 245-246.

59) Ibid., para.259.

60) Ibid., para.255.

61) Ibid.,, para.256.

62) Ibid., para.257.
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63) Tennant Energy, LLC. v. Canada (PCA Case No. 2018-54), Procedural Order No. 4 dated 27 February 2020,
para.106.

64) Ibid., para.107.

65) Ibid., para.108.

66) Ibid., paras.109-110.

67) Muhammet Cap & Sehil Ingaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan (ICSID Case No. ARB/12/6),
Procedural Order No. 3 dated 12 Jun 2015, paras.1-3.

68) Ibid., paras.12-13.
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3. ulg Extelx TPF 318 o3

(1) Kardassopoulos and Fuchs v. Georgia AF7
Kardassopoulos v. Georgia AF19] T 571 F+9¥ o] %, Fuchs v. Georgia A}119]|
AL A 7L ICSIDY SEH AT el AR HEE 71kl T AR EAGARRIES
olnl FAE FAJG TN F ARIS FAlA 7R frelstal ICSIDe &sith o]
d MH e FARE T F AR FAAAE she] FARE T 1@k 1
T2 A HE AR AL Rt A A A, o] REAIE EA A
z|

=

%
Age] BT wlgo] TPATE A PAMSTE FAAGD Tt FABRE
] &

5

fr 10

oA TPF B8-S mElsteiol dthe d2S o4x] Rittn AF3A ol #
dslo] FARYFE= v E A AL 7Hed Zo] oilgte AS AF WAL, Ao}
2] 2 BIT A|9% A|53803 ZA|o}-o| ~gtal BIT A|8% A|33}o] FA =27 BE Akd u}
WA EE BAAS BHete AME BTl SAEA A gHoRE A7sHA] R
Tt 5 £ B 433 #Hse] TPF AYS B
Ak &gl Kook & o] {7t glvtm Bt wepbA] AR F= AAAe] H]&e

SHg, AR} 59, 94 F5E 5L BT TPPE Ao AYste o] A2sn

(2) Bahgat v. Egypt A4

o] APl A =2 TPFS} wdste] Ag<lo] A &3 v&& BRI AE] £
|

69) Ibid., paras.9-11.

70) Ioannis Kardassopoulos and Ron Fuchs v. the Republic of Georgia (ICSID Case Nos. ARB/05/18 and ARB/
07/15), Award dated 3 March 2010, paras.9-12.

71) Ibid., para.686.

72) Ibid., paras.691-692.

73) Mohamed Abdel Raouf Bahgat v. Arab Republic of Egypt (PCA Case No. 2012-07), Award dated 23
December 2019, para.590.

74) Ibid., para.591.
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(1) Eskosol v. Italy AF7175)

SARYF= LA Tl TS A TP FAHES B e F UARF X
W57 Adelor sh=Al WEslA] gvkal Hkth Maffezini v. Spain AR FA 23 7
= IA T A olggt del7F EAlsteAl oS EAITE ¥HE, EuroGas v. Slovak
Republic A3} Libananco v. Turkey AF71e] FATAAF-= H]|E o Q] #Q 4] =A7}
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75) o] AR FARFE= vgol e FRAET AT ol TPF AR N AAE RSEF] EAg=
2 o]f= 7179t} Eskosol S.p.A. in liquidazione v. Italian Republic (ICSID Case No. ARB/15/50),
Procedural Order No. 3 (Decision on Respondent’s Request for Provisional Measures) dated 12 Jun 2017,
paras.44-45.

76) Ibid., paras.35-36, 39.

77) Ibid., paras.36-37.
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(2) South American Silver v. Bolivia A7

FANBYEE TPF AHLe] &4 AAE nddjobd 24 5 shid Mol W] o tf
o GRS Hiate] 27] GAAM sgdlol & AFH 84E oflete Ao FARHY
o d3td "=etn Btk wEbd v el td FGEATS Wile dAE AES Y
2 Gt dA T AHS N14379

5. TPF AHds}t FA8A F4&

SANA g GAE AR HAEE AASHIE gtk ICSID d@F e A-F, Al52
Z A AR HRASE () SABFREe] BAAZ LA, (i) AT R
Bulek A4, (i) ALY Fll, (v) 28F HAArERY Foid SNk (v) SRS
o o] n7|AE AZA3] Az} HAAZE 9T HAYU3)(ad hoc Committee)
of = BGARAE ofEl ICSID =G elAks] o Aol dstes & A= HA9 W3]
AF7F HoAH 3T AR AdstE AlgtAola 71eAQl o] 7] wfo|tho

(1) Teinver v. Argentina AF F 49193 34

ARG gk Haodatol|A] HAH TS TPF Al<ke] ICSID FAZAAEE 7|93t
© Fud Holgtn FAAH. FAAE ofdet A3ARD TPF 24 A SS o=
TAFATAE A7 F A HAoe Aolnt. Aol dde] o] whsto] 341 =
A AANE 7190 AT EAFAH RS} HolEol AL ﬂ:ﬂ_{u Wws g &2
£ Zo| A=) Fgojtish o3t FaHZe] FA e, HAaHAD3e A7
sl Folgn ddshiA, d=ol F 7 olfE *‘é‘?i‘:]'. AR, AHANI MEze 79
d Abole] TPF Aok AZL 2010 442 FANALZNE 16719 o] Fo|th H a9
A3l= TABFTIE FANA o]l o] Folx ARzdol7] wiEel #EAI AHQ AA S
B7kske A Fasieh £ FARE VL B AA A AFT AR 2ol T

% 4
rU9

78) Ibid., para.38.

79) South American Silver Limited v. The Plurinational State of Bolivia (PCA Case No. 2013-15), Procedural
Order No. 10 dated 11 January 2016, paras.73, 85.

80) &Y - 2@, “ICSID FAAAY HAxE B3 BE, "FAASF,, A31W AL, FFAEE], 2021.3,
pp.6-9.

81) Autobuses Urbanos del Sur S.A., Teinver S.A. and Transportes de Cercanias S.A. v. Argentine Republic (ICSID
Case No. ARB/09/1), Decision on Annulment dated 29 May 2019, para.691.
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o] 22 71 AR 245 £ AldTksd EA, TPF Alell= St
Hdsto] AF<le] TPF Al AelE o|ddth= Wgo] glth HAxAd3le A
ol HEERleA fddezM AAE AFIAHL Bt 3 TPF Al6.12= “TA%
ol Wzl & FA] AARlo] TPF 3|AbelAl A|F7dtetar 4 ditt. of AR S Ak
A7 AgRlo]l MEE sfudoldtes AT ot2dE e F4E AT 2AE F
= T glth ol olfr2 FHaddIe SABEEIE B 2 el sl

Agre] Wugk f-eo] AT A& RIS

(2) RSM v. St Lucia AHd F&9193] 34

ARG e HadAollA AHAE 5 TRl TAHANA FHA oA %Sk
ta FEAo 2 ZARA B &l g FEAFI B-dste] sid FAde] I A
< YW¥E u), TPFE “XYYgambling)”°|2ta 12]al TPF 3ALS “# 3% %& X (mercantile
adventurers)”’gh= Z4EZAQl ©olE Abgate] A ola SRl ol HARRE AMdE

=
AAgE et g FAHQAS TPF 3|49} TPFE A& e 413 Qlo] ISDSE &4

ETHE AgE A4S /R dRvta AU FEITs ay HALAYsE S
AAgF7t FEAT HE RS AP u] 121 AR TPF ARdo] x3ts|=rlete
8% FAE dlT FACle] A7 Aoz Hlth dle FAlQle] $-2g A2 TPF 3]
AHe TARg ] B &R @Z7] wliel A lolA Eele v)g #d HES
ggt®= TPF AA sttt #4993 A4k wahx] HALAd3 = dd FAd
o] oHe] ARREE dfAst=d HHAeR A8 Jhee ot ATITESS HAAY
3= H2 g FAe] AAL AMAIE BES AFRIAT, oAL F23 AHS
FZEA1 7171 §1e Aoldvka Bkth wepx FAiRle] FHAS dEdvtn Add 27
7F itk At A2F oz HAYYs| = ICSID 4 Al52x A1g asel ofn] Y
MM FAAFFIF FAESA FAAEJAG T AT 2AVE ik AErhse

82) Ibid., paras.91-92.

83) Ibid., paras.93,95.

84) RSM Production Corporation v. Saint Lucia (ICSID Case No. ARB/12/10), Decision on Annulment dated 29
April 2019, paras.156-157, 163.

85) Ibid., para.165.

86) Ibid., para.169.
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TPFl| A3t =412 =9 &S 29F 23, UNCITRAL Z<:b2 TPFE SAote <

=
MR Egtetel HESHE @Alol Utk ICSID %%He TPF AH| & FA|8HA] @2 Egto s
Q%HH 47—1 H= vhalal, 20224

Z $98 B¥ 7 ) ICC =A73-S TPF B 1

2 NS ¢Este ofn] LaHJT EI, =9

%L:LXM %X—L‘E UNCITRAL %9FS Expzoke] x3be|x 7ol whal [CSID 29+ ICC
3 o

i

oA A9lsh= <t TPF Hl&S TPFE W BAGARAL REdts ¢tz FAF
itk JlA, Hl-gel ok HEAFI dEste] UNCITRAL 29b2 TPFE W2 249
AR Al Bl Gol] tiet FE Al WRHe SARER fF2 g <, AFeRE Gt
ek te® vpdnh ICSID 252 HEAlE HE I d-dste] SR F= TPFe &4
X3 BE FAE o g Sl

SHH, FAAHl A TPRSF #ste] tholxl A& (i) TPF 3|Ake] HIRARAM, (i)
TPF 37Hod5 2 AN FE, i) H-& ZHolA TPF 18] o, (iv) Hl&ol et &
BAFI TPF, (v) TPFet TA FHAada2 &7 5+ Utk 34, TPF 3|Ake] BIFAL
A& FAEAA A3ARR] TPE A7 A& BASHAY 2171z Aol <
= AAY7] W] AFRle] A AAS Aot A P #-Hbo] gk

FEHo=z FEHo] Uk AA, TPFO Fojot #dAA AAA e diEds B3l 2
o AlFWe HAD I Ago] ofd ‘HAFA A U= TPF| aFst=A7t F 83t
o AL S 2 ggete] FstH 5454 HA(SPV: Special Purpose Vehicle)S A A}
wAdo] o] FofAH e FAAF = oldFE AFE HIET & Urhs) UNCITRAL
ZRb2 Ao AelA AU HAE A AU T BAZTL ICSID Z29b2 HEo
el A AT FAel # FHNA AL e AT B4, FEo F
TE 1A ¢ #HEse] UNCITRAL %9He ‘TPF Atz 744 o|Fz oz Zisle oS
HE Jolth, ¥hH, ICSID %<2 ICC TATH2S TPF 3Ake] 419 H=rl 94F Mol
th AA, FARYR] v)e B A%y} #eEsle] UNCITRAL Z%9H TPF H]&-S H]&
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87) ¢34, “ICSID
O

SATH 4z e Fa dba % AR aFHEAY A AFHE FEAE
HA = o

2 RS, A4TE, WP 2020, 5, p134
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ABSTRACT

Third-Party Funding in International Discussions and Treaty

Arbitration

EOM, JUN-HYEON

Recent Discussions on Third-Party Funding (TPF) in the forums of UNCITRAL, ICSID,
and ICC are making different levels of progress towards finalizing the rules. However,
they also have similarities in dealing with legal issues related to TPF, such as definitions,
disclosure, allocation of costs, and security for costs.

International treaty tribunals have dealt with TPF issues, too. When it comes to the
standing of funded claimants, the tribunal in Ambiente v. Argentina did not accept the
argument that claimants were controlled by the TPF provider. Concerning the scope of the
disclosure, the tribunal in Tennant v. Canada ordered the disclosure of the TPF
arrangement. As for the allocation of costs, the tribunal in Kardassopoulos v. Georgia
noted that there is no reason why a TPF agreement should be treated differently than an
insurance contract. Regarding the security for costs, the tribunal in South American Silver
v. Bolivia considered the mere existence of a third-party funder as not an exclusive factor
to determine costs in the earlier stage of the proceedings. Lastly, relating to TPF as a
ground for annulment, the tribunal in Teinver v. Argentina declined the respondent’s

argument that the TPF agreement was the vehicle of fraud.

Key Words : TPF, third-party funding



