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4 hEHT E32% E2R

[.A4 &

T

oy
2
2
2
Oko

2 H(governing law, applicable law) ZA| FTALAE F&st= WY

oF 9 A3kl mES AASe Hoz vt HAXES HAPH(the procedural
law)o|gtar 3z, TAE A AW (the substantive law)o|z}al dl=d], Tx+= FH A<k
489 4Aus FAgee 488 Adoz FEALy 4 AT 488
< oA O FAREY Y, raAde] A 2 e FA4W, @ FAFE WA 4
H, @ SAFe] GAAES] Ty # FAY, STV AFE Aol FAHL

FAFA AgolE oleld FAT ) FAY Ago] ek Byd L ws Hek
AE Fol, AT PAAS B PAAT} vl Ake AFSEA, viuhAcke EAMO 2
%Wza‘t}.

ATHE ARSI, YR EAXFoRE Bas FAAR st SIS X
o] WAste], B A= SAANA S A7, AlEIdE BIAA FAH

ol yeXth AT A AR FEAS wAer BIOA Y vxﬂfﬂr@ﬂ
aade Al ol Bx JARAE ATl BT SARE Y o9 - JA= AT
R, AT GARAE B AR HaAd ATl tiE e S 59 - [
T2 ATAA QAT AxodA s BasARg e JaAEH HP AN 3
sglom, BR WAL BREARGY Axrdo] AHUL. = A% B
HY 25 %ZH%ZH«] FES HSdloF St 3] WS Aol

Jejv AAEARA FAFe A H8d FAEE stk s, EAe SATEY
o] A¥ FEAS Adste Mo FAMe] 24 IUivitt v 23w :’—Eﬁf} A7+
T et gthe Zolth Atkb AR sEs A FAGA, dAA, Jad
£ w3y Z SAEE FAFeY fFEE Aol 2 11]7] He Afole
He o AA gt g 7Pt daFARgde S 2 Fad #g
% 2F(Convention on the Recognition and Enforcement of Foreign Arbitral Awards, ©]3}
ragopolzh @chel A=l SIEA, JllEel Jrkd FAgele a4 Aol o

WA AZE A, FaAte] ANES oA B RAA 5 FMHeR 1

>

eelob @k ol waAte] PALAG AYBAE FESAA APDA Use] F
A Erelo] FAME WA|sl 7] wlFolt}e)

1) ZQF - A5, AR, AR, vl 2018, p.120.

D AR A (), TFANT, A, TGN, 2017, p12s

3) A4, CHAGATARAT AL, A 2007, pa6,



SHEMSHoIA SAHE2|o| =

I3
N
0z
N
A
O

H FTolM = olHd AT FAWM A B3 Lol digd #EEC] A
8k ok shu= 202010 HAIE Enka Insaat Ve Sanayi AS v OOO Insurance
Company Chubb (Revl® BZA(°]3} ‘Enka &Z2’olg} dtholx, ttE e 20210 &
A¥ Kabab-Ji Sal (Lebanon) v Kout Food Group (Kuwaith) VA (°|3}, ‘Kabab-Ji &7’ 0]
g} githolt}y. & #d BT FAFe e FAW A dh HFA Aol oA

= ]
AR FES WY

&

il

B =R 2o 2o WaER 202139 Kabab-Ji BAS FACE ARHS: HES}
WU Enka RA° FARS AW ZAAR7IEE A vla BA B2 St} Kabab-Ji
HdolM = FAF S =AY 7IE, ARAE, FARE Y JPdatet A A5 #©
A Feol BASEJ=H, A7IME AR A AR JFste] =& A
2 gk

ZAGe] B EAW 2Rl Bl o] Be HAATE] FAs Uty o

4) A4, AAA(F3), p.116.

5) [2020] UKSC 38.

[2021] UKSC 48; [2022] 1 All E.R. (Comm) 773; [2021] Bus. L.R. 1717; [2021] 10 WLUK 344,

7) 2 ARete]l @A #Ae] ¥l Crina Baltag, & Mihaela Maravela, “Applicable Law to Arbitration
Agreement and No Oral Modification Clause: Case Note on the Decision of the England and Wales Court of
Appeal, 20 January 2020,” Contemporary Asia Arbitration Journal, Vol. 13, No. 2, 2020, pp.479-500; Darius
Chan & Jim Yang Teo, “Re-formulating the Test for Ascertaining the Proper Law of an Arbitration
Agreement: a Comparative Common law Analysis,” Journal of Private International Law, Vol. 17, Iss. 3,
2021, pp. 439-472; Samantha Nataf, “Jurisdiction over Non-signatories, the Irreconcilable Approaches of French
and English Courts Case Note on: (i) English Court of Appeal Decision of 20 January 2020 and (ii) Paris
Court of Appeal Decision of 23 June 2020,” ASA Bulletin, Vol. 38, Iss. 4, 2020, pp. 894-911; Frederico
Singarajah, Has the English Court of Appeal Changed Its Mind on the Proper Law of the Arbitration
Agreement?, Revista Brasileira de Arbitragem, Vol. 17, Iss. 67, 2020, pp.108-128; Louis Thibierge, “The Law
Applicable to the Arbitration Agreement: the Channel of Division England and Wales, Court of Appeal,
Queen’s Bench Division [2020] EWCA Civ 6 (Comm) - Case No: CL-2017-000792 -20.01.2020, France Cour
d’Appel de Paris, Pole 1 - Chambre 1 - Case No: 17/22943 - 23.06.2020,” Revista Brasileira de Arbitragem,
Vol. 18, Iss. 69, 2021, pp.158-207; Jim Yang Teo & Darius Chan, “Ascertaining the Proper Law of an
Arbitration Agreement: The Artificiality of Inferring Intention When There Is None,” Journal of International
Arbitration, Vol. 37, Iss. 5, 2020, pp.635-648 5 . T4 ¥Ao] #38tel= Michael A. Greenop, “Kabab-Ji
SAL (Lebanon) v Kout Food Group (Kuwait) [2021] UKSC 48: UK Supreme Court Clarifies Approach to
Determining Whether There Is a Valid Arbitration Agreement,” Wilmer Hale LLP, March 30, 2022,
<https://www.wilmerhale.com/en/insights/blogs/International-Arbitration-Legal-Developments/20220330-kabab
-ji-sal-lebanon-v-kout-food-group-kuwait-2021-uksc-48> (2022. 3. 8. ZZ74); Moses, Margaret L., “A New
Framework: Choosing the Proper Law of the Arbitration Agreement Based on the Issue to be Decided,” in
Arbitration, Contracts and International Trade Law: Essays in Honour of Giorgio Bernini, Giuffre, 2021, pp.
533-568; Michail Risvas, “International Law as the Basis for Extending Arbitration Agreements Concluded by
States or State Entities to Non-Signatories,” International & Comparative Law Quarterly, Vol. 71, Iss. 1, 2022,
pp.183-209; Craig Tevendale & Elizabeth Kantor, “HSF Analysis of Supreme Court Decision in Kabab-Ji SAL
(Lebanon) v Kout Food Group (Kuwait),” Herbert Smith Freehills, November 2, 2021, <https://hsfnotes.com/arbitr
ation/2021/11/02/hsf-analysis-of-supreme-court-decision-in-kabab-ji-lebanon-v-kout-food-group-kuwait/> (2022. 3. 9. %
AN 5 F=

SATel el E=AY B ] APATRE A, FAT ] AE WA Gl A FAW, TFAAT,
Aed A=, F=FASE], 2006, pp.89-120; AHfr, “FTATIS] FERAWGEI 2 F=AYW - dEd
2001.10.12.41 31, 99t145543447, rlA} o], #3315, WAL S], 2004, pp.173-185; {44, “ZA)

=)
N
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b ZUolls o} Kabab-Ji Ao FARCE AMHA Fe Ao Ho
Me A2 HEE HES vt FAAERY] WY &8E
2 Az @k 53, s AddTEs BEdE 47 B ol
grelol F=AW dAdo] # 5 iude] HA A A =9

e
s
e
ko
QJL
v

FHEe a4

do 1o

ojglell A= WA ARte] HAAQl AMTAL} W w AE e Hal), F
Aol FAYH AAd T o2 TIFS AW ELE o|F I HY Hee} AFS ¥
Aete] I HARAE HES Euxl i), Aoz FAgele] A AF vl &

o] 4= vu AE

3¢ Kabab-Ji HAE 202039 Enka B2 2 oiviel tiwd &2
a Ha, fElvet SAAEY Auet sjA 25 AAekER] Al B2 FFCH(IV).

1. Kabab-Ji 722 /N

£ AREe] €319l Kabab-Ji SAL(FAIAIAL, ©]8l ‘Kabab-Ji'el gthe vl 2e&
AEo g2 ste dube T2 AAJARZA AAA d2Ed deEs afsta ATk
2001 79 16%, Kabab-Ji= FH°lE 42| Al-Homaizi Foodstuff Co WWL(°]3} ‘Al
Homaizi’g} gtthat 718724 ©k(Franchise Development Agreement, FDA)S |23}
th10) o] Al<ke] w2, 7pAke] 717 &% 10d Fe|la, F 10709 N ZHaA
o= (Franchise Outlet Agreements, FOAs)©o| 7P7]dA ko] x3he]o] lAti(o]stoll &=
ol Ak ZhENEA S NETFEA kS A 2 THEAk ol ghoh.1b

BA MA@ HAIH R = (English law)ol =A%t A5, @ BEAHE=

gtolo] e Yol w3 - oEY 2011.12.22. A1 2010176573 BAS FA R TFAAT,, A23A

A2s, S=FAES], 2013, pp.1-35 &4 “FATT] FAYRT FHA FAAAAL - FAAVNASTAAL

AL FAoZ, THAAEAT,, AH23A AllE, StaAAE S, 2017, pp.387-408; AF A, “H A FAFE A

oA FAFee] FAW?, THek=F,, A24d A, dFuistu WEAd A, 2007, pp.119-152; A, “F

=9 ZAZe] =AY A Vol B A, TRAFFRAAT,, A22d A4E, A=FIrEes], 2021,

pp.3-17; 48] - 315%F, “IABFulviolA Tz Y] Mol we uF, rEAAT,, A278 A4

&, d=FA8s], 2017, pp9l-113 5 F=.

Kabab-Ji B4 AT =A% It o9l FA el GAR A AR Hhad 2 A

FATe A gHel] @B FAEe] AHo] HJALh & =M FAFY AW NS F4A

o= AHHa 1 9o AHEL e AFsHE AHolA =99 HHE TASI|Z )

10) Kabab-Ji Sal v Kout Food Group [2021] UKSC 48, para.3.

1) 7HEAEA S S3 Al Homaizie= FHlolEe AT & 10709 2t dl2EF H¥Eo| Kabab-Ji 7FEFEE
ARE3E 5 Uit

9

~



SHEAMNSHoIM SHEelo| EHY AHT|

A
N

o= Zex ]S EAA R, FA|A 3] 2(the International Chamber of Commerce,
ICO) FATHael Wa7= st FAZEF] Ad=] ATk T3k @) F7ol ok Ak
W7 FX|Z3(No Oral Modification clause)®= X3tE o] At 7pgA el FA| =23
A4z FHE A=, FAFZE e 22 &=z 7leFo] JATE

.

rlo

A14F ) H(Settle of Dispute)

1427 2 o)A BYE B, 53 E AR S i gvie] A)elsA) BEH &
of el §-E5] A&, licensor)S) AIEHAIYY, licensee) 7H]
Y HE YR [ REAE G Y o] BYFE G YENEHGG E
FENEAA] 2wk 10C FAFH oo HeH 19] E= B9 Fajelo]
16C #A)it3e) 2A8 5 2Ye AEH o JE,

1432 FAL ¥ AP EE FHES GG} S, FAANY YV oR Fold
W e Ggsilop g FAYe B A JBL WAL £Y 79 I if
5o 4L melsiejo wrl. FAS ojulit FroE YHeA HEE Ak

of BHE 7HE FEANE o] Hr

Moo

A145E FALE Fojz, FAHAE Zgs ol AY5olF ol

A15% A% Governing Law)

® Aeke 5ol uhe a4 slolol sta Basolol wk

2005\, Al-Homaizi®] Z@tst2 7|43 YA 7E M=, AFI|ALR=A FeolE
=29 Kout Food Group(zAI417gQl, Ia(elst KFG'zt rhrl A=A
Al-Homaiziv= 71913]4d 2t wel KFGE ASIALR AHEQAThe 12 o] %, 71A
okul Fe e FARRF F o] w3 al, Kabab-Jit Al-Homaizi®] ®.3]A19] KFGS 4
2 ICC TAE AAsHATh

12) Kabab-Ji Sal v Kout Food Group [2021] UKSC 48, paras.5-6.
13) ibid. para.37.
14) ibid. para.4.
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2. FAHA

o

TAEAE 39 FAR ZFx oA AFHATE Gk, Kabab-Jiel SAAIA o
all, KFG&, KFG7} £ 7PA|ere] BAAE ofehe A& AlAstaL, SAgeldl 74
H74] detta 8

20179 99 174, TAREHE T2

A frad Aded A8 WHor FAAU(the
law of the seat of the arbitration)Q] ZFAWo] & gFojo} dlttm Hslith KFGE
7HEA Y AAA He olF HeE W, = F=Hel
THAHOE A gHojof gltha HYYTLY) o]& ZAR FAAZTF=, O AT 4
How T A8sto], 23 ST GAEA KFGY FAAAA S Q1613
, @ 24 A FAMCE d=H<S 485k, KFG= Al Homaizi¢t 37 #31 744
kg F7HAQ GAAE A9 (additional party)E 7T #Helsith AIA 2, KFG
7o 23t 7N’ (novation by substitution)7} obd ‘x| FAF Frtel| gt A

o
lo
>
Y
o
2
oto
i}
e
(o
il
rr

=]
RN

:

kI
—Dl' M m
ﬂp*

ey
g JZi

J
AT
7W’(novation by addition)e] W] o2 =y B A kel FUt GAA A 95 7R
tha ghebdk Aot o9} 22 HAoA, I H= KFG7E 21 7MEAGS fvkstsitt
3 By, vAE golila vEh &Sl Aol #eE Kabab-Jio] TS QlEstith
A= KFGe] wjdAdlol AR =N, F AFYE 1) 6,734,628 D12 2P = k10
9 AR dalAe FAA 1999 3 22 WA E AA A & ALt
A 7I9AAEAE KFG7F Al Homaizi®] 23|AE =& W, AFAiAolebert A7
AF7F 53 22 ZAl(novation)E Q=3 GAAIES] A S B 4 gla, Aleke]
Agtel G 7VFA dAsHAl slXstolor sleR, KFGE £ 7pzleke] BAb
T Atks ZAolAThD Z, Kabab-Jioll el 7FEAIRE 1 ojug A4 fFr 2A]

fr

8§ a ofy

20173 129 13Y, KFGE= Z#~ e8] A (Cour d’appel de Paris)ol] “KFGE #7
b A kL] GARRZE ol B R FARFe] ] AL 2 gleel®E Aol WHA

o FEEl, SRR HIFE S o] FE 3 FATH FHAALES A|7SiTh
20201 7€ 23, FE|AaHY B JPA k] AdE cFAxRE o H8E ez

15) 1bid. para.6.

16) ibid.

17) ibid. para.7.

18) Cour d’appel de Paris, 23 juin 2020, n° 17/22943.



SHEMSHoIM SHHFelo| =Y 2HIIE ¢

Farol opd o] AgEojof drhal WA, KFGY FARE Hiaads o
w3 2 o= 71Zsksitho

AR, FAFAANN FATEe] St FEAE AFE A feie THREA &
Aol o]& Aol olg} IA|A FA] FS(international public policy)e] L.z wel 744
o7 gdwojol gt Aol EAo] dAel 282 Woew 5 =7t miHe]l &4
Moz AFHAJTA siejets, " slHA Ade s AT EAMeRE 12
Me ok "ok

=4, FAZ3e] =Y A (separability) 922 E3leto] IA|FAY AA 7S A&

W, 2 Aele]l WAAFES FATC] FANCR GRS HAMoR AYA 2ok

mlo

sgoayel WER, KFGE B4 7HiAchd SAgele 25um, FARYY 94 =3
£8§ A8 KGA A4 AT DIAAAS Agota Q. WA T3
3ol Aggeo] Itk KFGe A4 ol 47} ik

(1) #1420

20179 12€ 21¢Y, Kabab-Jie= = Wl 20 FAREY &2 - HAEAH S A7|st
Pk WY 2018 29 7Y, KabablJi®l HFE A&t 1996 F= FAIH’(the
Arbitration Act 1996) #|101%9] 7|3+ =AAA ] HPAA L 3 7lelich 12y KFG=
2018 39 1%, 9= AP 23 FAE ol FAW A103% A28ke] P AFA
froll aldath= ol frollAl, 2018 249 WX FAHY HPA AL HA FAE AH S}

3, 21 FARE JAAF 2% AISHA
20191 3€ 29Y, WY High Court, A4S, TATGAAN HAkat =AY 2% Helot
< A
|

)

£ 29, 24 slzed 448 Yo dAREL PAHoR g3y
3, AVl B Algre] FAzgE TFECE HelA, FAgele] FANe Zgago
ohd gaoletn el obgd, “FAFeldl A4d Wor dINe AL 7
¥, KFGE #31 7hiAeke] A 2 5 gt BAsHiA, S ollA el
KFGY] GAA AAA LS BAstuThen

19) <https://jusmundi.com/fr/document/decision/fr-kabab-ji-s-a-1-company-v-kout-food-group-company-jugement-de-la-
cour-dappel-de-paris-tuesday-23rd-june-2020#decision_11637> (2021. 3. 5. HFTH ) 2= Zab HLde] 4
ojet 7heFst A0 2= Laurence Franc-Menget et al., French Court of Appeal Upholds Award that was
Denied Enforcement in England, Herbert Smith Freehl]ls 31 July, 2020, <https://hsfnotes.com/arbitration/2020/
07/31/french-court-of-appeal-upholds-award-that-was-denied-enforcement-in-england/> (2021. 3. 5. H&A) =

20) Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait) [2019] EWHC 899 (Comm).

21) ibid. paras.64-65.



10 1HEHFT $E32% H 2%

Ty Hee 2 ARl AN A103x A2de] HAA A =A 9]
sl FAH] AS BFSHH, KFG7F AI7|§ =2 Famide] ARy Ansnd

g 22k e wkA AREAs PAsan)

2

ot
i,

(2) 3+4X123)

o 1-"m
A14 FAgto] tis] Kabab-list KFG 2% AW (Court of Appeal)oll a4astgith.
Kabab-Ji= KFGO| BAt AAAS AT Al4del Hel eR/fE AR s,

KFGE g Hde] dde] vy w71 He
o= FAastTh

20201 19 20%, AL U233 2 o] F=E Kabab-Jie] 4L 717t a KFGE] A
THAAE A&t

4 WEG ALY Aol e

)

A, B FARel) 489 We Tl ohlet Ptk ARGELS Alek
F Aokl Aokl 488 Wom JHYe d=stn gonw, stk 3E 2

2 F vk & 23 Age AAH R sjMFof s, GARE] o&f WAA R

(impliedly) Bt 4T = glrk

Sa), GEgel W W, B Algre] Aoke ArlAckelaln B 4 ¢irh KFGE AR
WAel e ARA Sl o)@ A7) WAew B shuAe] MAEAY F7pEA
ok ool M, KFGE 24 sbAckel GAbak ohvl, FAIgelst #u% KRG
AR A2 EG BAEolol Atk mebd B ARRKE FAM Al103% A2ge] [

| dgetes, Zdos s Med B4 FAREL 59199 4 G =
Mol AR A3t Weld W Bee nee A1l Wl Ausths

S

1l vt L =]
F2AE olg g olfE ZPzold o] Foll B Algtel FARHE $ - HYL

)

ol :{g ofl &2
Jo
2

[>
o
B
1o

o

22) A1 AL 2019 3¢9 299 WiHATh T Py AR AnhES 20200 7€ 239 AAH
Atk

23) Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait) [2020] EWCA Civ 6.

24) ibid. paras.65-70.

25) ibid. paras.81-86.
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(3) w84

ol At el Kabab-Jit 9= ol Astith Kabab-Jiel AL FH Ao th
3 ¥ <U(the Supreme Court of UK)°] & o & tl&E Aok =d2 IA v #
< 37FA| o]tk

271 =1 O FAFAY A AR #gk FAlolH, =3 @% vxﬁfﬂfﬂoﬂ °‘°i
A AR HAC #E BAlolt =1 Q&
o FAle|th 20219 102 274, UHYEL ©] 3714 =4 o -
A, “2020 ) awa Enka?®) %ﬁaoﬂHE AR =AY 2% 01 Y7ol QML
2 ztev}l Enka HAE xH%PéOl IHE%XM

Agele] EAE FEs= /\}O}O]C’qr/}. a8y & ARRFIA = o] %ZHT_@O] Lﬂ?ﬂ;ﬂ o]
HaAdANA AR =AY Aol Aol Hi Uk =, Enka RHAC A¥ W

Hoko]l A&E AR} glov, & ARRloA = wE&H L] o] A gx|ojol 2N
S oF A5x A1 aZol] WEH, FAALEC] FAF =
345, AR R ATy AR GARIEC] A S He A &stodof gtk 1
Ay FAEe] add Aol gle AS, AT FEde FAREA = 7Hthe
country where the award was made)®] ol weg} detsle]ol ot FE-F ek A
g B FAS B, SAFEY FAHA tid BAA gl 5379 3?547‘] g
w2 el W] HA] ojwgt P EE Jhesittal dgeta

“B 7FAE Al1szole o] Akt d=el wet redEny e st

=
z
a
9

T
=
A

1o
o
M
A
o IE
|
oR
>,
2
(o
fitl
X
o
o

£ duAQ
FAY zge] T Ak of AW 2T PAACI PAAEe] FAFI RS B
Akl AGd Gay FAZZANN AlHE Ao dmsgitn 20 BIF o] f
7 fieh obeel ol 2AW Agel BA SRl A Advhe Bl grkw
FA% ol rhdifficult o resis. TP B2 FAFel] AEHE WES Gl

26) Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb (Revl) [2020] UKSC 38.

27) 19964 B TAW A100% ©l3HA100x ~ A1042) e AFTARA 59 L Aol Faf 195832 7
S a2 SEsa Yok

28) Kabab-Ji SAL v Kout Food Group [2021] UKSC 48, paras.28-30.
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Hofo} g} 29

“Kabab-ji= FaLFA|ol|A] & AlRte] GAEL FARGFIL A FAMA 2ol ¥
UNIDROIT €1%]’(UNIDROIT Principles of International Commercial Contracts)< 2] -8-3}=
Aol Foatlr] wimel, FAge el AeHe AR HER A ettt %
stal ok 23 ZbEAIE A1432E BHR, FARIe] IAIANY dnbdor FlE

g Agajor & Aow F&Eo] gk a2y A Aldx] o =3s= UNIDROIT

A Aor ifd = glrh diolgte BAIAS HEe]l EAMCRE A&
1 glenr FAW ZAA7|FOo R UNIDROIT 93e nzd & gle Ao|thr30 «n
© AN S X3S Adxddse] FAFYd IS PAEE A E
ofF 3ttt ‘84 Y= (validation principle)e “Fale]f+2 FHBIAA 3D EZoAl= T
ARAE ZE Aloke] fFEAdel disl tHRaL jlom g o]Ygk 2}

A, “B Aleto A= Al-Homaizi®l 71938 A A o] wa} KFG7E R3ALE AT
Kabab-jix ©|2 |72k F7}el 23 A7 (novation)ghil F3eH KFGE FAgele] T
AL "o st vk a3y B JpEAdelE PFERAFAI(No  Oral
Modification, NOM) Z&Fo] AFglElo] glomg shilzAeke] =xolu} $4 o] ALHE %
g BT NOM x39| A&s W "ok G aAEAY F7te s A
FHolH, a2k 8> NOM X3 whep 24 AL 3he] Arel] &g 7
Hd F da, AW ok 2 Al e WAL AFd & glth o=
MWB Business Exchange Centers Ltd v Rock Advertising Ltd3) BZAo|X% SHiE wHeg|o]
th webs KFGe 27 FA7e o SARE 2 4 glth39

AA, “FEFF e 19969 FAHE A=A S0 2 HPo thsl SARIE

)

(
o,

HIAFARE FET A5, 2ol v ZAe] A S TAR R s =
o AR JAEAY oFe dHem jde xolH, T71e] Aoy HelE 24 st
£ AE Wl Al ged 2 Agkel A4 Wee zRa Faydel 290 dg
W7k AREAE Arlskdont geldoletn By YETh TP FaPde JEHol
ofd Zgamle] ZAsle] B FARHY AL 7S #Adsin sleng, Juye 3
WrEe s e I e AAdle =3 Hde] AAe] &S vAA e Aem

29) ibid. paras.35-36.

30) ibid. paras.45-46.

31) o]& Kabab-ji7} A2l #7114 ZAo]l UNIDROIT g4# o] 2&5ojof ks 45 93 272 A4
g ol

32) ibid. paras.49-52.

33) [2018] UKSC 24.

34) Kabab-Ji SAL v Kout Food Group [2021] UKSC 48, paras.56-57, 67-69.



SHEMNSHoIM SHEele| EHY AHIIE 73

Hojo}p gt} e =gz e dHe] s w7k SR faAAdS A8
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ABSTRACT

The Governing Law of Arbitration Agreements Issues in International
Commercial Arbitration : A Case Comment on Kabab-Ji Sal
(Lebanon) v Kout Food Group (Kuwait) [2021] UKSC 48

Young-Ju Kim

On 27 October the Supreme Court of UK handed down its much anticipated decision in
Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait) [2021] UKSC 48. The issues for
the Supreme Court to decide were as follows: (1) which law governed the validity of the
arbitration agreement; (2) if English law applied, whether, as a matter of English law,
there was any real prospect that a court might find that KFG became a party to the
arbitration agreement, and (3) whether, procedurally, the Court of Appeal was correct in
giving summary judgment refusing recognition and enforcement the award, or whether
there should have been a full rehearing of whether there was a valid and binding
arbitration agreement for the purposes of the New York Convention and the AA 1996 (the
‘procedural’ issue)

The decision in Kabab-Ji provides further reassuring clarity on how the governing law
of the arbitration agreement is to be determined under English law where the governing
law is not expressly stated in the arbitration agreement itself. The Supreme Court’s
reasoning is consistent with its earlier decision on the same issue, albeit in the context of
enforcement pursuant to the New York Convention, rather than considering the arbitration
agreement before an award is rendered.

This paper presents some implications of Kabab-Ji case. Also, it seeks to provide a

meaningful discussion and theories on the arbitration system in Korea.

Key Words : Arbitration Agreement, Law Applicable to Arbitration Agreement, Arbitration Act
1996, Choice of Law, Law Governing the Agreement to Arbitrate, Validation of an
Arbitration Agreement, Separability of an Arbitration Agreement, the Proper Law of
the Arbitration Agreement, the Seat of the Arbitration



